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CONSTITUTIONAL AMENDMENTS 
Senate Joint Resolution 59 


THURSDAY, MARCH 20, 1952 


Untrep States SENATE, 
STANDING SUBCOMMITTEE ON CONSTITUTIONAL AMEND- 
MENTS OF THE COMMITTEE ON THE oJ UDICIARY, 
Washington, D.C. 


The subcommittee met at 11 a. m., pursuant to call, in room 155, 
Senate Office Building, Hon. Harley M. Kilgore (chairman of the 
subcommittee) presiding. 

Present: Senator Kilgore. 

Also present: Wayne H. Smithey, professional staff member. 

Senator Kircorr. The committee will come to order. 

We will take up Senate Joint Resolution 59. 

(S. J. Res. 59 is as follows :) 


[S. J. Res. 59, 82d Cong., 1st sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
to enable the Congress, in aid of the common defense, to function effectively in time of 
emergency or disaster 
Resolved by the Senate and House of Representatives of the United States of 

imerica in Congress assembled (tivo-thirds of each House concurring therein), 

That the following article is proposed as an amendment to the Constitution ot 

the United States, which shall be valid to all intents and purposes as part of the 

Constitution when ratified by the legislatures of three-fourths: of the several 

States: 


“ARTICLE 


“Sreorron 1, Whenever, in time of any national emergency or national disaster, 
the number of vacancies in the House of Representatives shall exceed one 
hundred and forty-five, the Speaker of the House of Representatives shall certify 
that fact to the President, who thereupon shall issue a proclamation declaring 
such fact. The executive authority of each State shall then have power to make 
temporary appointments to fill any vacancies in the representation of his State 
in the House of Representatives which may exist at any time within sixty days 
after the issuance of such proclamation. Any person temporarily appointed to 
fill any such vacaney shall serve until the people fill the vacancy by election as 
the legislature may direct. 

“Sec. 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the State by the Congress.” 


Senator Kincorr. Will you proceed, Senator Knowland ? 


STATEMENT OF HON. WILLIAM F. KNOWLAND, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator KNow.Lanp. Mr. Chairman, I wish to thank the committee 
for allowing me to present my views on Senate Joint Resolution 59. 
As the committee knows, this is substantially the same as Senate Joint 


1 








2 CONSTITUTIONAL AMENDMENTS 


Resolution 145 which I introduced on January 18, 1950, and on which 
hearings were held on May 25, 1950. 

The major difference in the two resolutions is that Senate Joint 
Resolution 145 provided for the filling of vacancies in the House of 
Representatives when there were 219 vacancies, and the Senate Joint 
Resolution 59, which is presently under consideration, provides that 
vacancies in the House may be filled on a certification from the 
Speaker of the House to the President that 145 vacancies exist. 

The resolution is a short one, Mr. Chairman, and I would like to 
read it into the record at this time. 

Senator Kingorr. All right. 

Senator Knownanp. Mr. Chairman, I have been a member of the 
Joint Committee on Atomic Energy since the formation of that 
committee. In my work with the committee I have become acquainted 
with the potentialities of an atomic explosion and have some under- 
standing of the potentialities of a hydrogen weapon. 

Congress and the country are generally aware of the destruction 
which could be caused by an atomic explosion and have taken the 
precaution of passing civil defense legislation and have appropriated 
funds to implement this legislation. Congress took this action be- 
cause they recognized the devastating effect which an atomic explosion 
would have on the country. 

I believe in our civil-defense program, and as a member of the 
Armed Services Committee, have supported such legislation in the 
committee and on the floor of the Senate. While steps have been 
taken to protect our citizens from such a disaster, an eXamination of 
the Constitution of the United States convinced me that legislation 
sunilar to Senate Joint Resolution 59 was necessary to protect our 
constitutional form of Government and our legislative process. 

Under our Constitution if a vacancy occurs in the Senate, the va- 
eancy can be filled by the State through a temporary appointment 
as the next election. This is not so, however, in the event of a 

wancy occurring in the House of Representatives. Under the pro- 

visions of paragraph 4, article I, section 2 of the Constitution, “when 
vacancies happen in the representation from any State, the executive 
authority thereof shall issue writs of election to fill such vacancies.” 
In short, any vacancy in the House must be filled by an election called 
by the proper authorities in the State from which the vacancy occurs. 

The Senate of the United States is a continuing body since only one- 
third of its members stand for election every 2 years. The House 
differs, of course, in that the whole body is reconstituted every 2 
years. { 

When I last appeared before the committee in support of Senate 
Joint Resolution 145 on May 25, 1950, this country was technically 
at peace with the world. Since that time conditions have changed 
and while we are still technically In a period of peace, actually we 
are engaged in an undeclared war in Korea. Irrespective of what the 
legal ramifications are, 1 believe everyone recognizes that the world 
situation is extremely delicate and that this country must be prepared 
to meet every eventu ality. 

I might add, Mr. Chairman, as you so well know, that in Septem- 

of 1949 the President of the United States announced to the 
country that the Soviet Union had had their first atomic explosion. 
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Since then, we have had information that they have had at least one 
and possibly two other test explosions, and undoubtedly they have 
been stockpiling atomic weapons in the meantime. 

If the committee has no objections, I would like to present a couple 
of possible situations which our legislative body could find itself in if 
the Constitution is not amended along the lines of Senate Joint 
Resolution 59. 

If subsequent to the election and just a day prior to the convening of 
Congress, an atomic explosion occurred while the Members were as- 
sembling in Washington and several hundred casualties were inflicted 
upon Members of the C ongress, we could find ourselves in a difficult 
constitutional position. The Senate could be reconstituted within a 
few days. 

Senator Kincore. If I may interrupt you right there, that, however, 
is by virtue of appointment ? 

Senator Knowtanp. That is correct. 

Senator Kiicorr. Of the Senators, and you propose that for the 
House under practically the same terms. Is that right ¢ 

Setnator KNowLanp. That is correct. 

Senator Kirore. It must be a major loss in the House before that 
could be invoked, whereas the death of one Senator permits the 
Governor of the State to appoint a successor. 

Senator Know Lanp. That is correct. I am not proposing here to 
chanage the constitutional provision insofar as the normal death or 
resignation of a Member of the House is concerned, because that is 
amply taken care of by the Constitution. What I have been concerned 
with for several years now is the possibility of an atomic explosion 
where _ House of Representatives would not be able to function. 
And if it were not able to function, being one arm of the Congress, 
the Codanetas itself would not function. 

I think that is a very clear weakness in our constitutional set-up 
which might break down the legislative process of the Government 
in time of war. And, of course, it is something which the founders 
of the Republic could not possibly have envisioned because that was 
long before the age of the atomic weapon and the airplane by which 
the atomic weapon could be delivered. 

The Senate could be reconstituted within a few days. However, 
as I interpret the rules of the House and the precedents which have 
been established in the House, I believe that in order for them to be 
formally organized the House would have to have a quorum present. 

If there were 219 members of the House either incapacitated « 
killed, some device would have to be agreed upon in order to obt: a 
a quorum so that you could formally organize the House and proceed 
with the necessary legislation which would be required to implement 
any action which this Nation might wish to take. If you could not ob- 
tain a quorum and thereby organize the House, and Washington were 
untenable because of atomic radiation, I doubt seriously that from a 
ae constitutional standpoint any action could be t: aken to move the 

Capitol to another location in order to carry on the Government’s 
business. If you could not organize the House, how could you make 
the necessary appropriations for emergency rehabilitation work which 
would be required immediately and all of the other legislation this 
country would require in time of war? 
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In my opinion, this presents a real problem for those of us who 
are in Congress. 

I might say that I have no pr ide of authorship in this amendment. 
If the able members of this subcommittee and the Judiciary Commit- 
tee have better language to meet this situation, why, I would be 
amply satisfied. 

I think there is a need here. 

Senator Kuore. Senator Knowland, I want to ask this question: 
The principal difference between Senate Joint Resolution 59, Eighty- 
second Congress, and Senate Joint Resolution 145, Eighty-first Con- 
gress, is the fact that in Senate Joint Resolution 145 you provided that 
if more than half of the House departed from the House member- 
ship then this same thing should be done. In Senate Joint Resolu- 
tion 59, you make the specific number 145 because the question is 
raised in connection with the other one as to what would happen if 
exactly half were departed because the Congress would still be unable 
to have a quorum. 

Senator KNowLanp. That is correct. 

Senator Kincorr. The House could not get a quorum together even 
if they still had 50 percent of their membership present, because they 
would not have one more than 50 percent. 

Senator KNowtanp. Of course, you have this problem, Mr. Chair- 
man: You might not actually have all the Members killed. If you 
had the Members killed, you might come under the provision par- 
ticularly after Congress had once been organized and the Members 
elected and serving. But if they were incapacitated so that they were 
not dead and there were vacancies, thereby you would not cut down 
the quorum, but they would be so incapacitated that they could not 
show up, and you would have the Congress stalemated. 

Senator Kizeore. I have this thought, however, on the present bill: 
I wonder whether you have thought of this. In case of a major bomb 
explosion here in Washington that would put 145 or more Members 
of the House out, there is also the possibility that the President, the 
Vice President, and the greater number of the Senate and everybody 
else would be knocked out, too. 

Now, do you not think the thing should also take care of some suc- 
cession because—and I will ask this to be off the record—— 

Now, back on the record. 

Senator KNowianp. To take another possible situation, let us as- 
sume that both the House and the Senate have been organized and 
an atomic explosion occurs. Let us assume that 200 Members of the 
House are killed and another 150 are disabled to such an extent that 
they are unable to be present on the floor to provide a quorum. Since 
the House consists of 435 Members, let us deduct the 200 deaths, which 
would leave a balance of 235 Me mibe rs. Under this situation, a quorum 
would consist of 118 or 119 Members. However, if you had 150 Mem- 
bers who were injured so badly that they could not be present, again 
you would be faced with a situation where it would be impossible to 
obtain a quorum if the question were raised. And a single Member 
could raise the question. 

Of course, we could work on the assumption that under such cir- 
cumstances, the question of a quorum would not be raised. However, 
the Nation should not be placed in a position where Congress could 

no longer function in its normal constitutional manner. 
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Senator Kincorr. Senator Knowland, as I understand it, under the 
present system, it takes a minimum of 60 days to replace a Congress- 
man. 

Senator KNow ann. I believe that is right. 

Senator Kineore. That is, by the election process. In some States 
it is longer than that. 

Senator KNowLanp. That would be the minimum. 

Senator Kincore. The very minimum is 60 days. 

Senator KNow.anp. I think that is right. 

Senator Kireorr. Because they must call a convention in some 
States and in some States they must have a primary. Then they have 
to have 30 days in some States before they can have a general election. 

Senator KNowLanp. That is correct. 

I believe, Mr. Chairman, that in presenting these two possible ex- 
amples, I have outlined the problem to you which I think faces us. 
In my opinion, the men who drafted our Constitution did an out- 
standing job. However, they, themselves, understood and believed 
that the Constitution was a living document which would require 
changes to meet new conditions. ‘They did not and could not foresee 
the development of atomic power. We have seen and do know many 
of the implications of atomic power and so should, in my opinion, 
take those steps necessary to amend our Constitution to meet the 
changed conditions. 

Mr. Chairman, I do not contend that this amendment is the perfect 
solution to the problem, but it is, in my opinion, a workable solution 
which should be given careful consideration. I am personally con- 
vinced that some legislation along the line I have proposed must be 
enacted if we are to insure the operation of our Government along 
constitutional lines in the event of a great national disaster. Once 
the people lose constitutional control of their Government, — 
larly in time of stress, it would be most difficult for the people to re- 
capture it. 

[ wish to thank you for the opportunity of appearing, and I hope 
your committee will consider this. 

Senator Kincgorr. We must realize also, must we not, Senator 
Knowland, that the thing that makes this Government a republic or, 
shall we better say, a republic and a type of democracy is the Con- 
gress. It is the representative feature of the Government. 

Senator KNow.Lanp. That is correct. 

Senator Kircorr. The other two departments, the executive and 
the judiciary, cannot operate a republic without a Congress. 

Senator KNow.anp. I fully agree with you, Mr. Chairman, and I 

call your attention to the fact that you could very easily lose, either 
Socal a bombing, or through an assassination, or something else, 
both your President said Vice President, and perhaps your elected 
Speaker of the House and President pro tem of the Senate. Then 
you go back into the appointive offices. You might have a man who 
had never been elected by the people serving quite properly under the 
law of Presidential succession and your Congress not functioning, so 

you would actually have somebody operating the Government ‘who 
had never been elected by the people. I think that is a very real gap 
that needs to be filled. 

Mr. Smirney. Senator, if you will permit me, I would like to ask 
a — of questions, 
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In the course of your discussion, Senator, you referred to the term 
“vacancies, ar I thought you referred to that in a little different 
light than I had understood you to mean in your bill. As I under- 
stand you, you contemplate by the word “vacancies” not only deaths 
but incapacity to serve. Is that correct, or do you only contemplate 
death ? 

Senator KNowLanpb. No. I only contemplate, in that sense, deaths. 
I do not think you can create a vacancy while the man is living. 

Mr. Smiruey. Fine. 

Senator KNowLanp. There was no intention of giving any power to 
declare a seat vacant of aman who is incapacitated, 

Senator Kingore. Would you not also say that a resignation or a 
refusal to serve would constitute a vacancy ¢ 

Senator IX NOWLAND. Yes, whatever the actual provisions ot the 
vacancy might be. 

Senator Kincore. Because you might have peop le ed would want 
to disrupt the Congress who are Members, a few of them, who would 
refuse to serve. ‘They would send in ineir caamdions in order to 
stir up turmoil. 

Senator Knownanp. One of the things which I think Senator 
Withers pot ted out before was that he did not want any power to 
exist that might enable a ruthless majority to start creating vacancies 
among the elected representatives of the people. I think the point was 
very well taken. 

Senator Kintcore. That is correct, but I think you have safeguarded 
that at dh ne 9 on page 2 where you have put the limitation on this term 
of ser V1 ice, 

In other words, this does not run until a regular election. It merely 
runs until a State can have an op portunity to elect a man 

Senator Knownanpb. That is right. It is purely an . emergency 
situation so that the House could be reconstituted by the process set 
up here until the people could elect. 

Senator Kirgore. And if the governor of a State ruthlessly put in 
somebody that the people did not agree with, they could force the 
calling of an election and elect the man they wanted. 

Senator KNowLanp. That is right. 

Mr. Smiruey. Senator, further along in your bill, you state that— 
the Speaker of the House of Representatives shall certify that fact to the 
President 
Now, it is a distinct possibility, is it not, that if over a third of the 
membership of the House of Representatives were destroyed in an 
atomic attack, the Speaker might likewise be killed. 

Senator KNOowLaANb. That is correct. 

Mr. Smirney. Under your bill, if the Speaker is killed, must there 
actually be a certification of the fact to the President by the Speaker ? 

Senator KNow.anp. I think you have raised a good point. I think, 
frankly, that that is a weakness. 

While it is true that if the House was functioning they could elect 
a new Speaker, if the thing happened in the worst possible conception, 
they might not be in a position to elect a Speaker. That was meant 
to be mere ‘ly an administrative act with somebody from the Congress 
to so certify. 
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Now, you could provide that the Speaker or the Clerk or some other 
official of the House or the senior surviving Member of the House 
could so certify. That would cover that loophole. 

Senator Kitcore. 1 am wondering whether it would not be wiser 
to provide in the amendment that such Members as remain in the 
House may, with regard to the limitations on the quorum, meet for 
the purpose of electing a Speaker pro tempore until the House can be 
filled up again. 

Senator KNOwWLAND. Who, in turn, would certify. 

Senator Kitcore. Yes. 

Senator KNowLanp. That would be perfectly all right. As I say, 
there is no pride of authorship here, and I think you will find, as you 
study this, certain loopholes such as you have just suggested. 

Senator Kitcore. It is so very hard to vet a constitutional amend 
ment ones that in the m: aking of it we should try to foresee every 
possible eventuality mit. 

Senator Ka NOWLAND, That is right. We want to cover up any weak 
nesses, 

Senator Kincore. Are there any further questions, Mr. Smithey ? 

Mr. Smirinry. No. The only observation L would have is that it 
would be possible for the House to change that rule relating to the 
election of a Speaker itself without a further amendment to the Con- 
stitution. 

Senator Kincore. That is right. 

Senator KNow.Lanp. I think that in many instances legislative 
bodies, before they elect a pres'ding officer, have their senior member 
preside until the Spe vaker can be elected. So you could work out some 
arrangement so that there would be a Speaker pro tempore either by 
designation or by election of the surviving Members. 

Mr. Smiruny. The only point 1 sought to make was that you did 
not intend here to designate the office as such, but only the person act 
ing in that capacity. 

Senator KNowLanp. That ts right. 

Mr. Smrrney. Those are the only questions I had with regard to 
the resolution, Senator. 

Senator Kincore, Is there anything further from anybody else 
on this resolution ? 

Thank you very much. 

Senator KNowLanp. Thank you, Mr. Chairman. 

Senator Kitgore. I wonder whether it might not be wise to incor- 
porate the previous hearing on your previous bill in the record ¢ 

Senator KNowianp. I think thet would be ap propriate. 

Senator Kiicorr. There are some discussions in that which I think 
might be of interest. 

Senator KNowLanp. I think so. We tried in this resolution to cor- 
rect some of the things that were pointed out in the other hearing. 

Senator Kircorr. This will be made a part of today’s hearing. 

Senator KNowLanp. Thank you very much. 

(Whereupon, at 11:30 a. m., Thursday, March 20, 1952, the subeom- 
mittee proceeded to the consideration of 8. J. Res. 75.) 








APPENDIX 


EXECUTIVE SESSION 


Senate Joint Resolution 145 


THURSDAY, MAY 25, 1950 


Unrrep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE oJ UDICIARY. 
Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to call, in room 424, 
Senate Office building, Senator Garrett L. Withers (chairman of the 
subcommittee) presiding. 

Present: Senators Withers and Donnell. 

Also present: Robert Young, committee staff member. 

Senator Wirners. The subcommittee will please come to order. 

We will now take up Senate Joint Resolution 145, introduced by 
Senator Knowland, of California, proposing an amendment to the 
Constitution of the United States to enable the Congress, in aid of 
the common defense, to function effectively in time of emergency or 
disaster. 

I will place a copy of Senate Joint Resolution 145 in the record 
at this point. 

(S. J. Res. 145 follows :) 


[S. J. Res. 145, Sist Cong., 2d sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
to enable the Congress, in aid of the common defense, to function effectively in time of 
emergency or disaster 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE — 


“SECTION 1. Whenever the number of vacancies in the House of Representa- 
tives exceeds the number of Representatives in office, the President may issue 
a proclamation declaring such fact and thereafter the executive authority of 
each State shall have power to make temporary appointments to fill any va- 
cancies in the representation of his State in the House of Representatives which 
may exist at any time within sixty days after the issuance of such proclamation. 
Any person temporarily appointed to fill any such vacancy shali serve until the 
people fill the vacancy by election as the legislature may direct. 


Q 
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“Sec, 2. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the sev- 
eral States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the States by the Congress. 

Senator Wiruers. All right, Senator Knowland, we shall be glad 
to hear from you, 


STATEMENT OF HON. WILLIAM F. KNOWLAND, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator KNow.Lanp. Mr. Chairman, it is a very short amendment 
and I think the best way first to proceed is to read it. It reads as 
follows: 

ARTICLE — 

Secrion 1. Whenever the number of vacancies in the House of Representatives 
exceeds the number of Representatives in office, the President may issue a proc- 
lamation declaring such fact and therefore the executive authority of each 
State shall have power to make temporary appointments to fill any vacancies 
in the representation of his State in the House of Representatives which may 
exist at any time within 60 days after the issuance of such proclamation, Any 
person temporarily appointed to fill any such vacaney shall serve until the 
people fill the vacancy by election as the legislature may direct. 

Sec. 2. This article shall be inoperative unless it shall have been ratified as 
un amendment to the Constitution by the legislatures of three-fourths of the 
several States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the States by the Congress. 

Mr. Chairman, this is the reason for the amendment. I have served 
since its origin as a member of the Joint Committee on Atomic 
Energy. 1 also happen to be a member of the Senate Armed Services 
Committee. With the development of the atomic weapon I think we 
are faced with a situation which the country has never been faced with 
before, and that is a possibility that one or both of the Houses or a 
majority thereof might be eliminated By an atomic explosion. ‘This 
would be true of the old-fashioned “A” weapon, it would be doubly 
true if and when the hydro weapon is anne. 

As far as the Senate is concerned, without casting any disrespect on 
that body, it could be reconstituted, and from the point of view of 
pare alyzing the Nation it would not have the same effect as the wiping 
out of the House of Representatives because the Constitution itself 
provides that the legislature may provide for the temporary filling 
of vacancies, and I believe that most of the States do so provide. So 
that in the event that a majority of the Senate was wi iped out within a 
period of 24 or 48 hours the several governors could fill the vacancies 
where the vacancies occur and the Senate would be prepared to again 
meet and proceed with its business. 

That situation does not prevail in the House of Representatives. 
There, vacancies can be filled only by election. In the event of an 
atomic attack, with the disruption of communications facilities and 
everything else that would go along with it, it might be that the House 
of Representatives would not be in a position to conduct its business 
for a prolonged period of time which might very well be the critical 
period in any atomic war that might develop. 

In the event, for instance, that we had not passed the necessary war 
powers, the Congress could not function because obviously one House 
cannot function alone. Therefore the whole legislative process in 
preparing this country for war might be at an absolute standstill. 
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As I read the Constitution, without the concurrence of both Houses 
they cannot move the Capital to some other location even though 
Washington were contaminated from an atomic radiation point of 
view. I doubt whether legally the Capital could be moved unless you 
could get the concurrence of the House. 

I merely want to present this matter to the Judiciary Committee 
because I think it is one which should be given some consideration. I 
hope that we will never need it. It would only come into effect in 
the event a majority of the Members of the House of Representatives 
should be eliminated in some catastrophe of that kind. 

Senator Wirners. Senator, what would be your idea about this; 
would it or would it not be a good idea to limit that to casualties and 
thereby prevent Congress by a subterfuge from expelling a majority 
of its Members a few at a time until the vacancies exceeded those 
still in office? 

Senator Knownanp. I would have no objection to any language 
the committee might work out. It is aimed specifically at a major 
disaster which theoretically might be an earthquake, although we 
do not have earthquakes here, or a great fire. As a practical matter, 
the only one that you could conceive of that would happen would be 
an atomic explosion. We are on notice what an atomic weapon would 
do if placed on the Nation’s Capitol. 

Senator Donnett. What is a quorum of the House of Representa- 
tives / 

Senator Knownanp. A majority. 

Senator Donnewt. That leads to this question. You provide here: 

Whenever the number of vacancies in the House of Representatives exceeds 
the number of Representatives in office, the President may issue a proclamation 
declaring such fact— 
and so forth. If you had a situation, however unlikely it might be, 
of just exactly half, this would not come into effect and you would not 
have a quorum. Of course we have 435 now, which is an odd number, 
but suppose on redistricting it would be 436 and half of them would 
not be here? 

Senator KNow.anp. I think the Senator has a good point and he has 
pointed out a weakness in this amendment. I think it should be tech- 
nically worded to cover that type of situation. 

Se nator Donne. I think it should be. 

‘nator Wirners. That sounds that way to me. 

Sen ator KNow1anp. I want to lay this problem before you because 
I think it is important that we take up these things before some kind 
of crisis reaches us. I can see where our Government would be para- 
lyzed for a period of maybe 60 days until elections could be held. If 
you were being under constant attack, not one Pearl Harbor out in the 
distant Pacific islands but in a number of Pearl Harbors in this 
country, and Congress could not function, you would have to imme- 
diately go into some kind of dictatorship so that the Nation could 
survive or you would have to sit and twiddle your thumbs for 60 or 
90 days until elections could be held in the States, which would be 
impossible to do. 

Senator Donnett. IT am impressed with the Senator’s proposed 
amendment. I would like to make this inquiry of Mr. Young, if he 


= 


can tell us. I remember Senator Wiley a year or two ago introduced, 
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or at least spoke with reference to some possible measures to provide 
against destruction of our Congress or —_ of it by an atomic bomb. 
Is there anything now pending before our Judiciary Committee intro- 
duced by Se nater Wile ‘yor anybody else ? 

Mr. Youna. There are no constitutional amendments other than the 
ones we are considering this morning, 

Senator Wrrners. In order to prevent any unforeseen objection 
that might later arise as to this amendment, it ought to be thought 
about as much as possible with the idea of not having any slip-up. 

Senator KNowLanp. My idea also is to discuss this matter with 
the National Resources Board or the National Defense Establishment 
because I think it is a weak link in our whole defense chain here. The 
Senate presents no problem, as I see it. If I should die today, the 
Governor of California could make an appointment tomorrow. Nor- 
mally, while they wait until you are decently buried, nevertheless in 
an emergency the ‘vy would not have to wait. 

Senator Wrrners. I have been very much impressed with the reso- 
lution since the time I read it. There could be some little slip in it 
somewhere that none of us sees at this time so that we ought to study it. 

Senator KNowLanp. That is my statement. I want to lay it before 
you for your consideration. 

Senator Wrruerrs. I think we ought to think about the idea of re- 
stricting it to casu: alti ies inorder to prevent any shi arp prac tices. 

Senator Know ianp. I have no objection. It is aimed frankly at 
this atomic development which has come in since the Constitution was 
formed. 

Senator Wiruers. I think as presently constituted and with the tem- 
perate nature of our citizens no one would want to deprive a man of 
an office to which he is justly entitled. That is,a majority of the people 
would not, and I have no fears except in cases of changes; you do not 
know what will come around later. 

Mr. You NG. Senator Donnell. you asked me about Senator Wile v’s 
— As I recall them, his proposals went toward moving the 

Capital or having a secondary Capital in the country farther inland. 
They did not go to this proposal of reconstituting the House of Rep- 
resentatives. 

Senator KNowtanp. Thank you very much, gentlemen. 
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THURSDAY, MARCH 20, 1952 


UNITED STATES SENATE, . 
STANDING SUBCOMMITTEE ON CONSTITUTIONAL 
AMENDMENTS OF THE COMMITTEE ON THE -J UDICIARY, 
Washington, Pe. 
Pursuant to call the subcommittee proceeded to the consideration of 
Senate Joint Resolution 75 at 11:30 a. m. in room 155. Senate Office 
Building, Hon. Harley M. Kilgore (chairman of the subcommittee) 
presiding. 
Present: Senator Kilgore. 
Also present: Wayne H. Smithey, professional staff member. 
Senator Kingore. The committee will come to order. 
The committee will consider next, Senate Joint Resolution 75. 


S.J. Res. 75 1s as fellows :) 
S. J. Res. 75, S2d Cong., Ist Sess 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United St 


the filling of temporary vacancies in the House of Representatives by 
ippointment nd providing tor a term of four years for Members of the House of 
Representatives 


Resolved by the Senate and House of Representatives of the United States of 
tmerica in Congress assembled (tivo thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, and shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States 


**ARTICLI 


“Section 1. The fourth clause of section 2 of article I of the Constitution of 
the United States is amended by inserting before the period at the end thereof 
a colon and the following: ‘Provided, That the executive thereof shall have 
power to make temporary appointments until the people fill the vacancies by 
election as the legislature may direct.’ 

“Sec, 2. Section 2 of article I of the Constitution of the United States is 
amended by striking out the first clause of such section and inserting in lieu 
thereof the following: 

“The House of Representatives shall be composed of Members chosen for 
terms of four years, except as hereinafter provided, by the people of the several 
States, and the electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislature. The duly elected 
Members of the House of Representatives shall be divided by lot into two classes, 
as nearly equal in number as my be. The first division of Members into classes 
shall be made immediately after the House of Representatives shall be assembled 
in consequence of the first election of Members to whom section 1 of this clause 
applies, and a division of members into such classes shall be made immediately 
after the House of Representatives shall be assembled in consequence of every 
election of Members which next follows a reapportionment of Representatives 
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among the several States. In those cases where the representation of a State 
in the House of Representatives is increased or decreased by reapportionment, 
the resulting membership shall be reclassified in the same manner as herein 
provided, ‘The seats of the Members of the first class schall be vacated at the 
expiration of the second vear and the seats of the Members of the second class 
shall be vacated at the expiration of the fourth year, so that one-half, as nearly 
as may be, of the Members may be chosen every second year. The terms of all 
Members in States whose representation is increased or decreased by reappor- 
tionment shall end at noon on the 3d day of January after each election which 
next follows a reapportionment of Representatives among the several States.’ 

“Sec. 3. The amendment made by section 2 shall first apply in the case of 
Representatives elected for terms beginning on January 38 of the first odd-num- 
bered year which begins more than one year after the ratification of this article. 

“Sec. 4. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
States within seven years from date of the submission hereof to the States by 
the Congress.” 


Senator Kincore. Senator Case, will you proceed, please / 


STATEMENT OF HON. FRANCIS CASE, A UNITED STATES SENATOR 
FROM THE STATE OF SOUTH DAKOTA 


Senator Casr. Mr. Chairman, Senate Joint Resolution 75 pro- 
poses an amendment to the Constitution of the United States to pro- 
vide for the filling of temporary vacancies in the House of Repre- 
sentatives by appointment and providing for a term of 4 years for 
Members of the House of Representatives. 

I might say at the outset, Mr. Chairman, that the resolution has 
two situations in mind with which it seeks to deal. 

The first is the possibility that there might be a very large sudden 
disaster which would create a large vacancy in the House of Repre- 
sentatives, possibly even destroying a constitutional majority. 

The other is addressed to the term of the Representatives, and I 
suppose one might say that it grows in part out of my own member- 
t in the House for a number of years. I was a Member of the House 

f Representatives for 14 years. 

Senator Kincore. Well, now, Senator Case, this would just provide 
that the vacancy could be filled until an election could be held; 
that it? 

Senator Case. That is right. 

Senator Kincorr. No matter how many? Just one or two could 
be filled that way? 

Senator Case. Yes. 

Senator Kingorr. Senator Knowland’s resolution provides that 
when a certain number of vacancies occur, 145, then those vacancies 


can be filled by appointment until an election occurs. But vour reso- 
lution oo affect even one vacancy. 
Senator Ase. That is correct. 


That is, 7 propose by section 1 of the amendment to do for the 
Members of the House of Representatives exactly what amendment 
No. 17 does for the Senate. That is the amendment which provides 
for the appointment of Members of the Senate where there are 
vacancies. 

Senator KInGore. Except that in the case of Members of the Senate 
such vacancies are usually filled at the next regular election. 
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Senator Casr. The proviso which I propose here is the same as In 
the existing amendment to the Constitution relating to Senators and 
would read: 

Provided, That the executive thereof- 

who would be the governor of the State— 

shall have power to make temporary appointments until the people fill the va- 
eancies by election as the legislature may direct. 

That lets each State determine how long that appointment might be, 
whether for 90 days or until the next general election or however the 
legislature may provide. 

My thought there is rather simple. The States have within their 
power to do what they want, the same as with respect to Senators. 
And if it is the proper solution of the problem as far as Senators are 
concerned, it is not a bad solution for representatives. 

Now, that would take care of the situation that might exist if an 
atomic bomb, for instance, were to wipe out a Congress or possibly 
even the Presidency at the same time. 

The Chairman, of course, recalls that under the law of presiden- 
tial succession, we can always have a new President if we have a Con- 
gress. The Speaker of the House follows the Vice President in the 
line of succession. But if vou do not have a House of Representatives 
or if you do not have a Speaker of the House, then it would go on down 
another step. 

But as long as we have a House of Representatives, we can always 
immediately have a President even though the President and Vice 
President should be wiped out by, let us say, an atomic attack, at the 
same time. 

So it becomes important in the age in which we live to insure con- 
tinuity of the House of Representatives. This would be insured if 
we gave the State government the power to make temporary appoint- 
ments to fill vacancies among the Representatives. It is not con- 
ceivable that a majority of the House of Representatives and the 
State governments would be obliterated at any one time. That is, the 
dispersion of the State legislatures and the dispersion of the gov- 
ernors insures that at least a majority of the governors would be in 
existence under almost any conceivable kind of a catastrophe. 

Now, in addition to giving governors the power to fill House seats, 
the bill proposes to elect Represe ntatives for 4-year terms, one-half 
to be elected at each biennial elections That is a change, at least the 
4-year term, which long has been advocated by close students of Gov- 
ernment. The difference of approach to the 4-year proposal has been 
as to how the membership of the House would be elected, or rather, 
as to when it would be elected. 

Some of the proposals would have them elected for 4-year terms 
coincident with the presidential elections. But it seemed to me that 
the provision which we have preserved in the Constitution which pro- 
vides for a third of a Senate to be elected each 2 years and the pro- 
vision which the founding fathers had in mind of having the House of 
Represe ntatives elected each 2 years carries with it something that 
is worth preserving. And so my suggestion is that one-half of the 
House be elected each 2 years along with one-third of the Senate, 
which would give the Congress the benefit of fresh v lewpoints from 
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having more frequent elections and simply make it once in every 4 
years. 

My 14 years of experience in the House of Representatives con- 
vinced me that a 4- year term would mean more intensive study of all 
legislation and hence better laws. 

Members necessarily spend some time on direct campaigning each 
election year. With a 2-year term, 1 year in 2 is thus broken up. 
Every alternate year becomes a campaign year, and unless a member 
is very fortunate to come from a district w here he has no contest—and 
[ am not so sure that that is always fortunate, because I think there is 
some value in having to go back and re port to your people—but with 
every alternate year the election year in thus broken up. Members, 
necessarily, cannot address themselves to legislation as steadily as 
they could with a 4-year term. With a 4-vear term, 3 years of unin- 
terrupted attention could he eive nto legisl: ative oo. 

There is also a personal side to this matter. It is a personal side 
that those who have not been closely connected ah the Congress 
perh: ips may not think is significant, but yet it is not so insignificant. 
That is that Members who have families with children in school 
hesitate to subject them to the moving and to interruptions and to the 
uncertainties of elections eve ry other year. 

Congressional sessions never coincide with school terms. Many 
aman who would be a good Congressman refuses to run or quits when 
he learns the demand on this seore. That is partic ular ly true for those 
whose homes or residences are some distance from the District of 
Columbia. In those cases, a man naturally likes to have his family 
with him, and his family should be with him. But with the irregu- 
larity of school and congressional sessions, it is frequently difficult 
for the family to be with him. 

If he goes home in the summer when Congress adjourns or if he 
comes back after the children have started in school, when Congress 
starts in January—and the semester does not end until the end of 
January—you have the problem of taking the children out of 
school a month before the enc of the first semester and then of hav- 
ing to bring them into a new school where they may have to start with 
classes that have started perhaps > or 4+ weeks different than the 
classes started in the fall at home, with new textbooks, new teachers, 
and it raises problems that everyone who has gone through that must 
recognize. 

Senator Kincore. Also, if you have noted, there has been a great 
deal of criticism in the press of the fact that the Members of both 
the House and the Senate who live close by go home over the week 
ends. The criticism is that Members who have their families at 
home and who live within a reasonable range sometimes miss Friday 
sessions and are late for Monday sessions and things of that kind. 
There has been some criticism of that nature. 

Senator Case. I think the chairman brings up a very good point 
there. That is a problem faced by the Members of the House and 
Senate who happened to live within a reasonable distance of the Dis- 
trict of Columbia. I happen to live some 1,800 miles away from 
Washington, and we always have this problem: Are we going to send 
the family down in the fall so that our daughter can be started in 
school here, or should I come to the District alone, having the family 
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remain at home or in the State, and then suffer the problem of breaking 
into the school a year later on when Congress does convene ‘ 

Now, in connection with the point that the chairman has brought 
up, that is, of Members who live close enough so that they can go home 
over the week ends, naturally, to be with their family or to take care 
of district or State problems, when they get home something may 
come up which they should take care of on Monday morning, and it 
makes it difficult for them to come back for the Monday-afternoon 
session. Every one who watches the legislative process — that 
the legislative schedule is frequently adjus ted one way or the other 
hecause of the absences or possible absences on Monday or ‘das of 
the desire to get away early on Friday. 

Senator Kitcorr. Early departures on Friday. 

Senator Case. That is right. 

So, Mr. Chairman, it would seem to me that when you are address- 
ing yourselves to this emergency problem, due regard should be given 
to the emergency problem of providing for continuity in the House 
of Representatives with the resultant continuity for the Presidentiai 
succession, 

While we are dealing with that, since that is a matter which affects 
the House of Representatives directly, 1 thought it would be an 
appropriate time to bring up this 4-year term. Now, there is one 
reason why I feel that the Senate could appropriately take the initia- 
tive in this respect. The Members of the House do occasionally 
introduce bills on this subject, but the House of Representatives as a 
whole has hesitated somewhat to take the initiative on legislation of 
this sort because it would look as though they were acting in self 
interest and their position might be misunderstood. 

After being elected to the Senate, I did say to some of my former 
colleagues in the House that L intended to present a resolution of this 
sort with the hope that the Senate might take the initiative, and then 
submit it as a constitutional amendment where it could be up for State 
ratification. The House could vote for a measure which the Senate 
had initiated perhaps more easily than it could take the initiative 
itself, 

There is one problem, of course, in making the amendment apply so 
that one-half of the House would be elected each 2 years. That comes 
into determining what districts would be elected the first 2 years and 
which districts the second, 

The initial step on that was entirely simple. That was to suggest 
that the House be divided by lot into two classes as nearly equal in 
number as may be, and the first division should be elected for 2 years 
and the next class for 4 years. Then that would follow in the same 
Way as we have established senatorial classes. Senators are assigned 
to one of three classes. That is established in the second section. 

We do have a problem arise, though, where there is a reapportion- 
ment in the House of Representatives following the decennial census. 
We studied that at some length with the legislative council of the 
Senate, and the detail as worked out in the proposed section 2 of the 
amendment is designed to meet that problem. 

Section 2 would provide that where a State has its membership in- 
creased or decreased, the resultant membership then should be reclas- 
sified in the same manner as initially we classified the entire House for 
the purposes of this amendment. It presents a little problem, but it 
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must be recognized that any State which has its representation 
changed as the result of a re: apportionment already has the problem of 
determining what the district will be, whether they are increased or 
decreased. 

So that the problem which we find in applying this, after a re- 
apportionment, is not created by this amendment. It is created by the 
reapportionment itself, and the only States affected would be those 
States which already have the problem of redistricting due to the 
reapportionment. So we do not create a new problem there, and the 
solution we propose to the problem which is incident to a 4-year term, 
with one-half elected each 2 years 

Senator Kirgorr. I have one question on that. 

On line 10, on page 3, you state: 





The terms of all Members in States whose representation is increased or de- 
creased by reapportionment shall end at noon on the 3d day of January after 
each election which next follows a reapportionment of Representatives among 
the several States. 

Does that apply to all the Members of that State regardless of what 
unexpired amount of term they have to fill ? 

Senator Casr. I think, Mr. Chairman, it would as we have the lan- 
guage there. Since I introduced the bill, I have given some further 
thought to that, and I wondered whether we ought not to make that, 
whether we ought not to rephrase that sentence in harmony with the 
one that was followed in connection with the amendment relating to 
Senators which provides, if I can recall correctly, that the terms of 
persons elected at the time the amendment went into effect should not 
be affected by the application of the amendment. 

Now, I think I would be glad, Mr. Chairman, to submit a rephras- 
ing of this sentence which you have very alertly called my attention 
to ‘by suggesting that the term of a Member should not be shortened 
as the result of that language. That, of course, would mean that you 
would have for 2 years after a re apportionment possibly a larger 
House of Representatives than otherwise. 

Senator Kitcorr. Now, one other question arises here. 

This provides for apportionment by lot as.to the first setting up of 
the two classes. If that were done by lot in the whole House of Rep- 
resentatives, you might have some States in which all the Represent- 
atives would be elected at the — of the presidential election, shall 
we say, or all of them might be elected at what is sometimes called off 
election, in between. 

Do you not think that a division of classes should also be made by 
States within the allocated or apportioned number of Represent- 
atives in the State ? 

Now, I am thinking of my State of West Virginia, for instance. 
There we have six members of the House of Represent: itives. If all 
of those were, on the drawing of lots, to get a 2-year term, shall we 

say, then all six places would “fall vacant every year at the same time 
until there was an additional re: ipportionment. 

On the other hand, if among those six the allocation was made by 
a drawing of lots or by a legislative enactment, or whatever it might 
be, in wh rich they would say that the even-numbered districts shall 
have their Representatives serve for 2 years and the odd-numbered 
districts shall have their Representatives serve for 4 years, you would 
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see to it that you would get—of course, in some States you have only 
one Representative. How many States are there now that have one 
Representative? I believe they are Rhode Island, Nevada—— 

Senator Case. Vermont. 

Senator Kizcore. How about Delaware? 

Senator Casr. Wyoming and Delaware. 

Senator Kincorr. Those States have only one, and, of course, in 
those cases there is no way of getting around it. But in the States that 
have a number of Representatives, you would have a portion of them 
going out every 2 years and new men coming in in their places or they 
would be reelected. 

Senator Case. Mr. Chairman, again you have put your finger on 
one of the touchy problems in handling this. 

My original draft of the bill, the draft which I submitted to the 
Legislative Counsel, proposed that the odd-numbered would be elected 
the first time, the even-numbered would come in at the next election, 
and then you would have the odd-numbered coinciding with the 
presidential year, let us say, while the even-numbered would be in 
the off time. 

It was pointed out by the Legislative Counsel that that was rather 
an arbitrary way to handle it, and they suggested this method. But 
I think you have put your finger upon what ought to be done, and 
that is to provide that the drawing by lots should apply to States. 

Senator Kircorr. In that way there would be as nearly as possible an 
equal number of Represent: itives in each class from each State, which 
is what we now have in the Senate. 

We, of course, have the three classes, first, second, and third class. 
There is always one man from one class and one man from another 
class. 

That was always based upon when the State came into the Union 
in order to keep the balance of one-third in there at all times. The 
Congress, of course, fixes that when they admit the State. They fix the 
terms of the Senators at that time or have done so in the past, so that 
there will always be as nearly one-third coming in each year, each 
election, as is possible. A drawing by States, a drawing of Congress- 
men by States would, I think, work. 

Senator Casge. I think that would work and that that would be 
better than the even-numbered and the odd-numbered solution, be- 
cause, if you take the even-numbered and the odd-numbered and 
varried over their present designation of districts, you would auto- 
matically throw a windfall, let. us say, to the districts which ran 
in the year of the Presidential election where there was a dominant 
party. Your suggestion would avoid that, and it would be purely a 
matter of lot as to which class the district fell into. 

Mr. Chairman, I wonder whether we might take the benefit of 
the suggestions which you have made here and whether I might 
discuss them with the Legislative Counsel and the members of my own 
staff and then confer with your assistant here, Mr. Smithey? 

Senator Kitgorr. I would appreciate it very much if you would do 
that. 

In this connection, we asked for a little analysis from the American 
Law Section and the Legislative Reference Service in the Library. 

1 would like to put this in the record. However, it does not touch 
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on this point because people in that category unfortunately do not 
know practical politics as well as they should in drafting laws. 
Senator Casr. We would be happy to study that, too. 
Senator Kineore. I will put this paper in the record at this point. 
(The document referred to is as follows:) 


AMERICAN LAW SECTION, 
December 6, 1951. 
To: Senate Judiciary Committee. 
Subject: Senate Joint Resolution 75, Eighty-second Congress. 


By letter of November 21, 1951, you have transmitted a copy of Senate Joint 
Resolution 75 and have requested a study and report thereon in triplicate, The 
proposed changes in the Constitution of the United States embodied in this reso- 
lution involve academic issues on which we offer no comment. 

The resolution contains four sections. Sections 1 and 2 propose to add a 
proviso and to strike out a clause and insert new language in the basic text. 
Heretofore amendments adopted have not used this form. Rather, changes have 
been effected without specific reference to the original provisions. A_ possible 
exception to the general practice was the specific repeal of the eighteenth amend- 
ment by the twenty-first amendment. 


SECTION 1 


Section 1 would insert a proviso at the end of the fourth clause of article I, 
section 2, which would permit the State legislatures to enact legislation empower- 
ing governors to make temporary appointments to fill vacancies in the House of 
Representatives. As amended, clause 4 would read: 

“When vacancies happen in the representation from any State, the executive 
authority thereof shall issue writs of election to fill such vacancies: Provided, 
That the executive thereof shal have power to make temporary appointments 
until the people fill the vacancies by election as the legislature may direct.” 

Similar authority now exists in the case of Senators. See section 2 of the 
seventeenth amendment. Senator Wiley, in proposing an amendment in the 
Kightieth Congress permitting interim appointment of Representatives: (S.J. 
Res. 161, 80th Cong.) indicated that his State at that time was the only one 
Wich had failed to empower the Governor to temporarily fill vacancies in the 
Senate. (See Congressional Record 93 :11012-110138.) 


SECTION 2 

Section 2 strikes out the first clause of article I, section 2, and inserts language 
providing for terms of 4 years for Representatives. Retained is the provision 
stating that electors shall have the qualifications requisite for electors of the 
most numerous branch of the State legislature. This provision is also found in 
the seventeenth amendment relating to the election of Senators. Arguments on 
the poll tax center largely on this language. (See for examples S. Rept. 1662, 
Tith Cong.; 8. Rept. 5380, 78th Cong.; and S. Rept. 625, 79th Cong. ) 

Duly elected Members of the House of Representatives would be divided into 
two classes in such a manner that one-half of the membership would be elected 
every second year. Thus the House would have continuity similar to the Senate. 
(See MeGrain v. Daugherty (A927) 275 U.S. 185, 181.) Subsequent to the first 
division of the House into the two classes by lot, adjustment in classilication 
With each reapportionment would be required. Presumably, this would be under 
the control of the House, but the matter is by no means clear. The terms of all 
Members in States whose representation is increased or decreased by reapportion 
ment would end January 38 after the election following reapportionment. This 
could cut short the terms of some Members. 

Attention is invited to the word “clause” in line 22 of page 2. This does not 
make sense 


SECTION 


This section merely provides an effective date for the operation of the amend- 
ment. It will apply to Representatives elected for terms beginning on January 
*» 


3 of the first odd-numbered year which begins more than 1 year after the rati- 
fication of this article. 
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SECTION 4 


Ratification within 7 vears after submission to the States is required. 


FRANK B. HORNE, 
twerican Law Nection. 


Senator Kingore. I would appreciate it very much if we were to just 
hold the hearing open until you have had a chance to make a study and 
see Whether you have some amendments to recommend, because I think 
certainly something should be done on the face of it. 

The question is whether Senator Knowland’s idea is the best idea 

Your idea should have some study. 

My feeling always has been that it is unfair to a congressional 
district to deprive them of representation for 60 or 90 or 120 days 
and put it up to a general election. 

[ think somebody should come in to represent that district as speed- 
ily as it might be done. 

I think the election of a Representative should be expedited as much 
is possible within that district so that a governor cannot just simply 
hold a man he wants to hold by not calling for an election. 

In other words, if he is required to call an election, he will do so. 
Otherwise, he is not ial le to, particularly if we make it a 4-year term. 

Senator Case. That is right. We might make it “as the legislature 
might direct.” but, in any event, not later than the next general 
election. 

Mr. Srruey. Incidentally, Senator, may I raise a point in that 
connection 4 

In this resolution we actually have two subjects. Now, I am won- 
dering whether that is a good proposition, because when this is sub- 
mitted to the States for ratification they may like one section of it and 
not like another, and you may end up with both proposals being 
defeated. 

Senator Kirgorr. Well, let us study that because, frankly, both 
ideas have so much merit that I do not want to see either one jeopar- 
dized, and possibly it might be better to split this into two amend- 
ments. Think that over, will you, Senator / 

Senator Case. Yes. 

Well, Mr. Chairman, T appreciate the courtesy you have given us 
and also the direct attention that you have given to the problems that 
this legislation is addressed to. The suggestions that you have made 
are very good, and I would like to study them as we have informally 
discussed them here. 

Senator Kiteorr. Then as soon as possible get this back in here so 
that we can take action on it. 

Senator Case. We will do that right away. 

Senator Kineorr. We should try to make this as farsighted : 
amendment as it can be made. TI detest shortsighted ah 

Senator Case. That is right. Thank you very much. 

(Whereupon, at 12:05 p. m., a recess was taken, the subcommittee 
to reconvene upon the call of the chairman.) 
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Senate Joint Resolution 33 
Senate Joint Resolution 125 
Senate Joint Resolution 145 


WEDNESDAY, MARCH 26, 1952 


Unrrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met at 2 p. m., pursuant to call, in room P-36, 
the Capitol, Hon. Harley M. Kilgore presiding. 
Present : Senators Kilgore and Wiley. 
Present also: Senators Smathers and Langer; Representatives Ben- 


nett of Florida, and Burdick; and Wayne Smithey, professional staff 
member. 


Senator Kincorr. The committee will come to order. 
We have for conside ration this afternoon several resolutions. We 
will first take up those submitted by Senator Smathers. 
J. Res. 125 and S. J. Res. 145 are as follows:) 


{S. J. Res. 125, 82d Cong., 2d sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
providing for the nomination of the President and Vice President 


Resolved by the Senate and House of Representatives of the United States of 
(merica in Congress assembled (two-thirds of each House concurring therein), 
That an amendment is hereby proposed to the Constitution of the United States 
Which shall be valid to all intents and purposes as part of the Constitution when 
ratified by three-fourths of the legislatures of the several States. Said amend- 
ment shall be as follows: 

“ARTICLE — 


“Secrion 1. The President and the Vice President of the United States of 
America shall henceforth be nominated for election as hereinafter provided. 

“Sec. 2. Each political party shall select its nominees for President and Vice 
President by general primaries as herein provided. The voters in such general 
primaries in each State shall have the same qualifications for voting as is 
required by the State laws for voting in State primaries. The Congress shall 
determine the time for such general primaries, which shall be the same through- 
out the United States for all political parties, and until otherwise determined 
by Congress such general primaries shall be held on the Tuesday next after the 
first Monday in June of the year preceding the year in which the regular term 
of the President is to begin. In the event a second general primary is required, 
as herein provided, such second general primary shall be held on the Tuesday 
next after the first Monday in August following the first general primary. 

“Within fifteen days after such general primary, or at such times as the 
Congress shall direct, the official custodian of the election returns of each State 
shall make separate lists for all persons for whom votes were cast for President 


°° 
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and the humber of yotes for each and the Cota] Popular yote of each Politica] party 
Of the State for all “andidates for President. Which lists he Shall sign and 
Certify and {(ransmit Sealed to the Seat of the Government of the United States, 
directed CO the President Of the Senate The President of the Senate Shall, in 
the Presence of the Speaker of the House of Representatives, open all Certificates, 
and the Votes shal] then be counted. 

“The election jn each Politica] Party of a Person as its nominee for President 
Of the | nited States Shall be computed (Without regard to other Politica] party 
Primaries) On the Hominating vote basis as Prescribed herein. 

“Rach Politica] Party in each State shal) be entitled to a humber of hominating 
votes equal to the whole huimber of Senators and Representatives CO Which such 
State may he entitled jn the Congress. Rach Person for Whom yotes were cast 
for hominee as President in each State Shall be Credited With such Proportion of 
his party's hominating votes thereof as he receives of the total] Popular Vote of 
his party therein foy President In making the Computation fractional] Numbers 
less than one thousandth Shall be disregarded unless a more detailed calculation 
Would ¢ hange the result Of the ele, tion. The Person hay ing the Majority number 
of Nominating votes for President IN each party shall he the Nominee of his 
Party for President. If in any Politica] Darty no Person recejyec #2 najority of 
the hominating Votes as hominee for President. then a second primary for that 
Politica] barty shall be held and the names of the two bersons seeking the Presj- 
dentia| homination of that Party who have received the greatest Humber of 
nominating votes in the first fenera] Primary Shall appear on the second Primary 
ballot, and the one Person receiving the sreater number of nominating votes in 
the second primary shall be the Nominee of that Politica] barty for President. 

“Nominees for Vice President Shall be likewise elected at the same time and 
In the same manner and Subject to the same Provisions as the hominees for 
President. 

“SEC. 3. This article shal] he inoperative unless jt Shall haye been ratified ag 
an amendment to the Constitution by the legislatures of three-fourths of the 
States Within seven years from the date of the Submission hereof to the States 
by the ¢ ‘ongregs.” 


a 
[S. J. Reg, 145, 82a Cong., 24 Sess, } 


JOINT RESOLUTION Proposing an 4Mendment to the Constitution of the 1 nited States 
Providing for the nomination Of the President and Vice President 


Resolved by the & Nate and Hous; Of Repres; ntlatives of th; United States of 
lon rica in Congr SS Aag8Semb], d (tiro thirds Of each House CONCULTIiNng ther; in), 
That an amendment is hereby Proposed to the Constitution of the United States 
Which shal] be valid fo all intents and purposes 48 part of the Constitution 
when ratified hy three-fourths of the legislatures of the Several States Said 
amendment Shall be as follows: 


“ARTICLE — 


“SECTION ] Effective one Year after the ratification of this article for all presi- 
dentia] elections occurring thereafter. politica] Parties’ nominees for President 
and Vice Presiden; Shall he Nominated jn Simultaneous, Nation-wide individual 
Party Primaries for which Congress Shall have the PoWer to enact appropriate 
legislation. 

“SEC, 2. For the PUrpPoses of this article a Politica] Party shall be recognized 
as such if at any time Within four years hext Preceding g primary election 
it has had registered as members thereof more than 10 Per centum of the total 
registered voters in the United States, 

SEC, 3. Voters in each State shal] have the Walifications requisite for voters 
of the most humerous branch of the State legislature but each voter shall he 
eligible to vote only in the primary of the Darty of his registered Affiliation. 

“SEC. 4. No Person shall he @ candidate ‘OF NoMination ©xcept in the Primary 
of the Party of his registered Affiliation and his name Shall be on that party’s 
ballot in 211 the States, 

“SEC. 5. The determination of the hominees for President and Vice President 
of each party shall pe Computed on the Same basis as the then , Xisting Method of 
electing the President and Vice President of the United States, except that in the 
absence o a majority for any one fandidate a second primary Shall determine 
the nominee, 
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“Sree. 6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three fourths of the several 
Stutes within seven years from the date of its submission. 

Senator Kircorr. Senator Smathers, I see that you have a state 
ment there. If you want, you may put it in the record and comment 
on it, or you may read it, whichever you wish. 


STATEMENT OF HON. GEORGE A. SMATHERS, UNITED STATES 
SENATOR FROM THE STATE OF FLORIDA 


Senator Smatruers. I think it would be quicker if I read it, Mr. 
Chairman. 

Senator Kitcorr. Very well, you may proceed. 

Senator Smaturrs. Mr. Chairman, may I thank you and your sub- 

committee for the opportunity of having a hearing on this bill which 
calls for a constitutional amendment providing for Nation-wide 
eneebaniiias primaries for the President and Vice President of the 
United States. The fact that we are having such a hearing is due 
to your realization of the importance of this legislation to the people 
of our Nation and its importance in strengthening the working of oul 
democracy. 

Mr. Chairman and members of the committee, I am sure that all of 
us will agree that at a time when we are devoting so much of ou 
national effort and expending so much of the taxpayers’ money to el! 
courage democracy around the world, it is urgently incumbent upon 
us here at home to continue to strive for improvement in the processes 
of democracy in our own Nation, 

In this chaotic world we have assumed, and properly So, leadership 
on behalf of the democracies. For that reason, all the countries of 
the world look to us as the example of the ideals of a working democ 
racy. And while we have much to be proud of, nevertheless in a 
sense we are failing right here at home and setting to the world a bad 
example. 

We observe in recent years that voter participation in the national 
elections has been steadily dwindling. In each of the past four na- 
tional elections, we find that less and less of the eligible voters are 
actually participating. In 1936 there were 57.1 percent of the eligible 
voters who went to the polls and voted. In 1940, the Roosevelt third- 
term issue and the strong campaign conducted by Wendell Willkie 
brought out 59 percent of the eligible voters. That is the greatest per- 
centage of voter participation we have ever had. But in 1944 only 
53 percent voted, and, in 1948, the percentage of voters who partici- 
pated was only 1 percent over one-half of the eligible voters. This is 
a startling and disappointing figure when we stop to reflect that the 
Census Bureau reported that some 97 millions of people were over 21, 
eligible to register and vote in 1948, and yet only 46.219.517-took the 
time and trouble or evidenced sufficient interest to vo to the polls to 
choose the President and Vice President who would lead us In these 
treacherous times. 

The reasons that have been offered for this lack of inte ‘rest are many, 
but I for one cannot help but feel that the voters registered in th 


various parties realize that in truth and in fact oar have nothing 


whatsoever to do M ith the selection ot their candidates for President 
and Vice President. ‘| hey see that these candidates are selected for 
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them by leaders of political machines, back-room politicians, and 
other shadowy characters, who in no sense of the word reflect the 
thinking, the feeling, or the desires of the average voter. People are 
getting tired of being traded and sw apped and used in political deals. 
They are tired of politicians considering them as blocs of votes with 
bloc prejudices and inclinations and thereafter hand-picking some 
candidate whose main qualification is that he has some appeal to all 
the various groups and blocs of votes. 

Some Americans rationalize this indifference with a statement that 
the individual has lost his political significance and because of that 
fact is indifferent toward national elections. A recent speaker before 
the Chicago League of Women Voters commented, and I quote: 

Ninety percent of the American people are politically illiterate. This is a 
greater menace than the ordinary illiteracy of the masses in the path of com- 
munism overseas. Political machines today run our parties because the people 
let them do so. 

And he went on to say, 


We, the people, let them give us one name on a ballot—just as Joe Stalin gives 
to his people only the choice of one name. 

That statement may sound a bit extreme, and I do not agree that 
the American people are politically illiterate, but in essence what 
he had to say about the people’s opportunity of expressing a choice is 
somewhat true. We have to admit, Mr. Chairman, that within our 
parties the average voter has little choice. When called upon to go 
out and vote in November for “his candidate,” he votes for a candi- 
date who has been hand-picked for him, and about whom he has had 
nothing to say. His choice, then, is his party’s candidate—thrust 
upon him—or the other party’s canal ite who has also been selected 
by a few on the inner circle of the other party. How much pride can 
be taken in the supremacy of our system over that of Mr. Stalin 
when we go but one better in providing a choice for the electorate ? 
In this time of world conflict, between the democracies and the dicta- 
tors, the question of selection of the men to run as our national leaders 
is too important to leave solely in the hands of the politicians. 

The people of the United States are beginning to evidence their 
agreement to this last assertion. Witness the astounding and tre- 
mendous write-in vote in the recent election in Minnesota where, in 
behalf of one candidate and on a few days’ warning, there were some- 
thing over 100,000 write-in votes. That number was achieved even 
though voting machines were used in many precincts which made 
writing-in votes extremely difficult. We see burgeoning forth all over 
our Nation today great interest on the part of the members of the 
Democratic and Republic an Parties as to who will be their nominees. 
They are insisting—demanding—by their acts, the right to have a 
voice in the selection of their party candidates. We find that in Ne- 
braska, oo and in the few other States where primaries are 
being held, but where certain names have not been put on the ballot, 
plans are under way to give to the people in each of those States an ex- 
pression through write-in procedure in the nominating of a man of 
their choice. 

While this write-in vote is open to the people in some of the States 
where primaries are to be held, by law it is prohibited in other States. 
In these latter States, even though primaries are held, the people are 
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once again restricted in their choice because of an impractical, un- 
realistic system of primaries. However, it is important to remember 
that there are only 15 States which hold preferential primaries for 
the nominating of President and Vice President, and in many of those 
States the vote is merely an expression of the popularity of the candi- 
dates, for, unfortunately, the vote is not binding on the delegates 
elected. 

Everyone in Congress is aware that letters received from constit- 
uents is a valuable way of keeping close to the wishes of the people 
back home. Since Senate Joint Resolution 125 was introduced pro- 
viding for Nation-wide Presidential nominating primaries, our office 
has been lite rally flooded with letters from all over the Nation, and | 
am happy to say that I have not as yet received a letter opposing this 
proposal. Our attention has also been called to the widespread sup- 
port of this proposed constitutional amendment from the press of the 
Nation. We have received editorials from large newspapers from every 
section of the country, copies of which have been sent to me, and each 
of these editorials is enthusiastic about the proposal of bringing the 
selection of a Presidential candidate into the hands of the people. 

Collier’s magazine, in its December 30, 1950, issue, said, and I quote: 

The Presidential primary in all States is long overdue. As this country’s im- 
portance in world affairs has increased, it has become not only cynical but 
dangerous to permit the choice of candidates for the Nation's highest office to be 
reached through political horse trading. 

Three times in the past SO years the citizens of the United States have acted 
through amendments to the Federal Constitution to broaden the paths of suffrage 
and to give themselves a more direct and active part in selecting candidates for 
elective office. They should now through both major parties, and by the same 
means, take this next important and necessary step sO we may truly say ours is a 
government which derives its just powers from the consent of the governed. 

Inthe Washington Post of February 5, 1952, an article was reprinted, 
written by the editor, Mr. Raymond A. McConnell, Jr., of the Lincoln, 
Nebr., Journal, in whith he said: 


There is no reason why in a free land which boasts of its free elections and 
pleads for them today as in the hallowed past, the people themselves—the many 
should not choose the Presidential Candidates for the major parties. There is 
every reason Why they should no longer permit democ racy to be mocked by 
leaving this power of choice in the hands of the relatively few who control 
the party conventions and the selection of convention delegates. 


Mr. David Lawrence, in the January 8, 1952, issue of the United 
States News & World Report, and a number of syndicated columns, 
has urged the establishment of Presidential primaries. In his most 
recent column he wrote: 


We boast about our free elections in America and how we select our rulers by 
the free vote of the people. But do we? 

Many citizens do not realize the extent to which political oligarchies meeting 
in smoke-filled rooms influence the nominating process from beginning to end. 
In many of the States the two parties hold conventions and the delegates are 
Virtually hand-picked at the county and city level by political organization 
bosses. * ms . 

The system of primary elections works satisfactorily in electing governors 
and Members of Congress in many States. The time has come for the Ameri- 
can people be given freedom of choice in selecting the man they actually want 
to be President. 


Now, Mr. Chairman, this is a small but representative sampling of 
the editorial comments on the Presidential nominating proposal. 
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Senator Witry. What is the difference between your bill and Sena- 
tor Langer’s bill? 

Senator Smaruers. There are a lot of differences, Senator. If you 
will permit me to just finish this statement L am going to get right 
into the meat of my bill. May I say here that I introduced yesterday 
Senate Joint Resolution 145 which. I think, is better than 125 which 
we had in. 

Senator Kitcorr. I have 145 also. 

Senator Smaruers. The survey of the National Institute of Public 
Opinion, after sampling voters’ preferences throughout the country, 
reported on ‘ebru: ary 27 a popular acceptance of this idea. The peo- 
ple of this Nation are rather well divided on nearly every popular 
Issue, and vet when they are asked if they favor a national Presi- 
dential primary, 73 percent of those whose opinions were sought said 
that they favored such a proposal. Only 12 percent opposed it, while 
15 percent had no opinion. An opinion shared by approximately 70 
pe reent of the peop le is rather clear and impelling e: all for action by 
the Congress. Cert: ainly the ¢ ‘ongress coul l not hesitate or postpone 
action because of doubt as to what the people want. 

This is a challenge to the Congress to give to the people the right 
to participate in the election of Presidential nominees. 1 hope that 
the Congress will accept that challenge for not only will it extend the 
processes of democracy but it will strengthen democrac yas well. A 
nominating Presidential primary will help strengthen the two-party 
system all over the United States. It will eliminate the necessity for 
poli ticilans to choose candidates from one of the big States in order 
that the candidate can start off the political convention with a large 
bloc of delegates’ votes. A national Presidential primary will make 
it possible for 2 man who is well known and respected throughout 
the Nation to run for his party’s nomination and he will not be auto- 
matically eliminated as is the case today because he comes from a cer- 
tain section of the country. either the South or the West. A national 
nominating Pp rim: AY will give, therefore, to the voters a wider selee 
tion of candidates and it can be concluded that because the vy will have 
a wider selection, better candidates can be finally chosen. Congress 
can bring the candidates closer to the people by adoption of a proposal 
uch as we have before us today. It can eliminate the phony mandates 
of political conventions and give to the elected President a set of 
genuine demands from the people. 

Mr. Chairman, it is obviously too late this year to hope for such a 
system of Presidential nominating primaries, but we should make it 
our goal for 1956. If the Congress will act and act without delay, 
there is no doubt but that we can get a proposal similar to the one I 
have introduced adopted and ratihed | »\ three-fourths of the States 
throughout this Nation by the time of the next Presidential election. 
If this is done, there is no doubt in my mind that what with the great 
development oF television and radio, the modern means of transporta- 
tion and the general improvement in the media of popular informa- 
tion, we will have partir ‘Ipating in the 1956 national election close to 
80 to 100 millions of peop ye and possib ly more. 

We know th: science Is @IVINg us ne and better wavs to reach the 
people. It is we to Congress to provir r new and better Ways for the 
people, having been reached, to p moper ly express themselves... A can 
didate for President in the future will be able to sit in a studio or even 
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on his front porch and talk about the issues to every citizen who cares 
to listen or inform himself of the issues. In the future there need be 
no more whistle-stop campaigns, no special trains to carry the candi- 
dates and their camp followers on arduous journeys. T he candidates 
of the future can reach the people of the Nation more easily and more 
fully than ever before, and if Congress acts to give expression to - 
voters there will come a higher degree of democracy than any of 
ever visualized. It will result in better government, cleaner govern- 
ment, government more responsive to the people's will. The people 
are demanding from us the right to participate in the nomination of 
President and Vice President. They are asking for greater responsi- 
bility in the operation of the affairs of this Nation. If democracy is 
good, and Tam sure that all of us believe it is the best political system 
ever devised, then it is up to us, the Congress, to bring the people 
more actively into its Operation. 

Now. Mr. Chairman, to discuss the details of this bill: 

If this proposal is admittedly meritorious and has the support of 
the voters, the press. and public officials, the next step is to determine 
the proper vehicle for setting it into motion. 

In that respect, the first question to be answered is how can such 
primaries be established? Can the Congress accomplish it by legis- 
lation or is a constitutional amendment required ¢ 

Section 4 of article I of the Constitution says: 

The times, places, and manner of holding elections for Senators and Repre 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators 

But nowhere in the Constitution is there found any provision for 
nominating a President or a Vice President. 

It is true that in the case of United States v. Classic (313 U.S. 29). 
and subsequent cases, the Supreme Court of the United States decided 
that the Federal Government had authority over congressional pri- 
maries where a person’s right to vote was impaired. But such deci- 
sions can scarcely be construed to give the Federal Government au 
thority to completely reshape party procedure in the manner of nomi 
nating Presidents and Vice Presidents. Nor is there anything in the 
Constitution to give us that power. 

Therefore, it would seem that the only legal and certainly most 
effective and clear-cut way of resolving this issue is by the means of a 
constitutional amendment. 

Since introducing Senate Joint Resolution 125 I have tried to work 
out in greater detail what I though should be contained in such an 
amendment. As a result, just vesterday I introduced Senate Joint 
Resolution 145, copies of which TI have made available to all members 
of the committee. 

The ultimate goal is exactly the same for both bills. but Senate 
Joint Resolution 145, in my opinion, more nearly approximates what 
is needed, 

A constitutional amendment should be as short as possible, provid- 
ing only the framework of our objective. Congress can figuratively 
fill in the plumbing, the wall boards, the electric wiring and the like, 
for to Congress be longs the job of providing the necessary amplitica 
tions. However, that “fre amework should contain sufficient restrictions 
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on congressional discretion to guarantee the preservation of our in- 
dividual rights. 

In attacking the problem of drafting this amendment there were a 
number of factors of sufficient importance to be settled by the people 
themselves and should, therefore, be embodied in the amendment itself 
so as not to be subject to change by the Congress. They are these : 

1. Each party should have a primary. 

2. All party primaries should be held at the same time. 

3. The primaries should be in all the States and not just be limited 
erg in which a candidate might want to run. 

The definition of a political party should be set up. 

. Qualifications of voters in the primaries. 

Qualifications of candidates in the primaries. 

7. Method of computing the winners. 

8. Authorization to Congress to pass appropriate legislation to 
regulate the primaries. 

Senator Kiicorr. Let me ask you a question. You used the words 
“party primary.” Do you envision in the use of those words that the 
Democrats shall have a prim: wy and the Republicans a primary, and 
if they have a Socialist Party it will have a primary, and the Prohibi- 
tion Party have a primary / 

Senator Smaruers. Yes, sir. 

Senator Kirgore. You do not envison a primary obtaining on State- 
wide levels in which all parties come in, and each one votes for the 
same candidates with the same election office, financed by the State, and 
all that sort of thing? 

Senator SmMaruers. Yes, sir. I envision this: that we have a 
Nation-wide Presidential primary. The Congress would set up the 
details as to how it would be run, which, of course, should not be a 
part of the constitutional amendment, so that the Constitution will 
not be as thick as ai book. They could have, at the same time, State 
primaries coinciding with the national primaries, and they os ly 
should. And, as Senator Douglas has offered and suggested in his 
bill and Con gressman Bennett in his bill, the Federal ¢ plains 
could m: ike some ap propr intion to he Ip bear the e xpense ofa pr ims ry, 
but a Nation-wide primary would be run on a Nation-wide level and 
controlled he the Congress, and the C oneress’ rights would be para 
mount, In other words, we would want to vet away from just the 
State of Ne braska, for example, or the State of Iowa, running Presi- 
dential primari s and electing some fellow who had absolutely no 
opportunity or no chance to be considered on a Nation-wide basis. We 
want this to be genuinely a Nation-wide primary. 

Senator Kincorr. The P oint Lam getting at, though, is: ina num 
ber of States vou have what are known as party primaries, run by 
the politi i party involved, 

Senator SMarTuHeErRs. Yes, sir. 

Senator Kincore. In which the State has no control. And in other 


States, however, you have your Statewide primaries which are run in 


respective counties by the county officials under the supervision of 
the State. It isstandard and uniform, both parties have their primary 
on the aime day. and all voters go To the polls. In some States they 
cAn elect the ticket they Yo On, and in others they have to register in 
advance which tic ket the V are going to vote on, ; 

Senator Smaruers. Yes, si 
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Senator Kitgore. Now, when you say “party primary” I always 
think of a system in which the political party holds a primary, which 

I do not like myself. I do not think it is right. 

Senator Smaruers. What we envisioned is that those primaries for 
State office and things of that nature could go on just as they do now. 
This is a primary, ‘of course, limited to the Presidential ‘and Vice 
Presidential candidates of, say, the Democratic and Republican Par 
ties. We have provisions in the amendment for other parties quali 
fying themselves to also have a nominating primary for their Presi 
dential candidate and Vice Presidential candidate. 

It would not interfere with those States which want to run local 
primaries for local office. It would not interfere with the senatorial 
or congressional primaries. It stands to reason that pretty soon 
mavbe they would begin to put them all into one to save money, and 
that is what we would envision. 

Senator Kingore. All right. 

Senator Smaruers. Section 1 of my proposal provides for the 
amendment to become effective for all Presidential elections occurring 
| vear after ratification. I believe that 1 year would be sufficient time 
for the Congress to pass the necessary laws to provide for the election 
machinery and to hold the primaries. Under this provision, if the 
amendment were not ratified by the November of the vear preceding 
the Presidential election, the primary nomination would not be re 
quired until the next election. 

Section 1 gives Congress the power to set the date of the Nation 
wide primaries, which would be on the same day in each State. Con 
gress would have the authority to set the places of voting, the hours of 
voting and related matters. 

Section 2 defines a political party for the purpose of these Presi- 
dential primaries. Tf at any time within 4 vears preceding a primi Ur’) 
election a party has registe ‘red members of more than 10 percent of the 
total registered voters in the United States it would be entitled to par 
ticipate in the Presidential primaries. The Congress would have the 
authority to provide as to how much statistics would be compiled, by 
whom they would be kept, and so forth. 

While I have no particular attachment to the 10 percent figure, I 
believe it should be high enough to keep nonrepresentative parties from 
cluttering the election machinery. At the same time, it should be low 
enough so as to permit the creation and expression of a new legitimate 
party. A definite figure should be a part of the amendment so that 
there would never be any danger of Congress raising the requirement 
Inan arbitrary and unreasonable xct—which, in the absence of such a 
limitation, it could do. For example, if we did not have a limitation, 
Congress could meet and say that before you could have a new political 
party, or before you could put a new politic: al party on the ballot, vou 
would hi ave to have 51 percent, and perhaps no party could do th: 
except the one in power, and we would not want that to happen. 

Section 3 provides the qualifications of voters which 1s the same as 
those for Members of Congress except that a voter ina primary must 
be a registered member of the party and can vote only in that party's 
primary. Nothing would prevent his changing his party affiliation 
from time to time, however. : 

Section 4 limits candidates for the nomination of any party to 
registered members of that party and permits a candidate to run for 
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nominee from only one party. Cross-filing would be prohibited by 
this provision. Further, a candidate’s name would be on the party’s 
ballot in all the States so that all the people would have an oppor- 
tunity to express their views on a candidate. 

Section 5 undertakes to provide for the basis for computing the 
winners in each primary. I have taken the method for electing the 
President and Vice President in the general elections as the basis for 
computing the winners in the primaries. Our present system of elect- 
ing presidents is by electoral votes, so the primary winners would be 
computed on an electoral basis although no electors would be elected 
as the participating voters would vote directly for their individual 
choices for President and Vice President. In other words, if down in, 
we will say, the State of Alabama, they have Senator Taft and Gen- 
eral Eisenhower running and they have 10 electoral votes, and Gen- 
eral Eisenhower got, we will say, 50 more votes than Senator Taft. 
he would get a vote equivalent to the combined electoral vote of that 
State which is the way we elect our Presidents now. 

In Senate Joint Resolution 125, and the other resolutions which 
I have previously introduced on this subject, I had provided that the 
method of computation would be the Lodge-Gossett system of splitting 
electoral votes in proportion to the popular vote received by each 
candidate. TI understand, however, that some objection in the com- 
mittee has been raised to instituting that procedure in primaries be- 
fore the Congress has decided to use it in general elections. So my 
present proposal would use in the primaries whatever system is then 
being used in the general elections. Consequently, if at some later 
date the Constitution is further amended to change the electoral sys- 
tem. then the primary elections would be likewise changed. 

The method of electing the President and Vice President in the 
general elections prov ides for the House of Representatives deciding 
the election when no candidate has a majority of the electoral votes. 
This could not be applicable to the primaries, so that is the reason 
for providing for a second primary in the event that no candidate gets 
the majority in the first. 

Senator Kincore. Let me ask you a question: You do not make a 
provision for the dropping off of certain candidates so that the choice 
would be limited in the second primaries, as they do in some States 
now ¢ 

Senator SMaruers. No, sir: we do not. But we thought it might 
be well to put it in, if this committee thought so, to limit it to the 
top two, but we left that for the committee. It seemed to us that if 
we could just make the amendment as simple and concise as possible 
where under the Constitution we are authorized to do it, and let the 
Congress, through subsequent legislation which could be changed 
from time to time, make the details of the provisions, it would be 
much better. 

Now, the members of this committee may feel that additional safe- 
guards should be spelled out in the amendment, and if so, IT welcome 
suggestions. 

As you will note, Senate Joint Resolution 145 empowers the Congress 
with authority to enact appropriate legislation. This would mean 
that Congress, not the individual States, would have paramount con- 
trol over the presidential primaries. Congress would set the date and 
hours of voting. It would provide the rules for candidates filing— 
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how, with whom they would file, and when—and any other necessary 
details. 

It is possible that the presidential primaries will coincide with a 
number of State primaries and, therefore, the Congress might permit 
the ‘State authorities to set up the election machinery and, in the 
cases of simultaneous State and Federal elections, expenses might he 
shared by the States and the Federal Government. Those are im 
portant details, but only details nevertheless. They can be worked 
out when we have the authority to do so by a constitutional amend 
ment. But at this moment the most urgent, the most pressing need 
is fora constitutional amendment. 

Years ago it took days and weeks, and sometimes even months, for 
news of national importance to reach the people of little villages and 
remote farms. The news of the day was carried by pony express, 
stagecoach, and pac le-wheel steamer, so that it traveled slowly and 
with difficulty. Under such conditions there is no wonder that people 
took little interest in matters so far removed from their everyday 
affairs and about which they had so little knowledge. 

gut today all that has changed. The magic of the telegraph, 
telephone, radio, and television have given every American a ring 
side seat at each event of national and international importance. Our 
citizens are now better educated and more informed as to govern 
mental affairs. They are prepared to participate to a greater degree 
in the selection of presidential eandidates. And they want to par- 
ticipate. Proof of that was given to us by the overwhelming num 
ber of write-in votes in the recent Minnesota primary and I am sure 
will be given in the upcoming primaries in the next 3 or 4 weeks. 
The people have showed that the y want to express their opinions 
as to which man is going to represent their party in the presidential 
election. 

It is customary to hear speakers say, “Today democracy is on 
trial.” And the Congress must always keep the machinery of democ- 
racy up to date with the wishes, ‘the scientific development, and 
modern methods of the people. Democracy must be continually served 
through active and intelligent exercise of its prerogatives. 

The people want te change the present undemocratic archaic method 
of nominating President and Vice President. They have bestirred 
themselves to that all over the country and there is a rising tide de- 
manding a voice in party politics. Give the people that voice through 
presidential primaries and we will increase the voting record of 
this Nation. 

Once we get an almost 100 percent voting record we can have no 
fears about our democracy. Inefficiency, waste, and graft can never 
win at the polls if the people will just get out and vote. 

Gentlemen of the committee, and Mr. Chairman, this is a challenge 
to the Members of this Congress, and I know that as intelligent and 
useful public servants we will accept that challenge. 

Senate Kireorr. Now let me get this down into a little simpler 
language. 

Senator Smaruers. All right, 

Senator Kircorr. Under Senate Joint Resolution 145 it is provided 
that a candidate who gets a majority, if he gets it by only one vote, 
ve ts the whole State elector: - vote. 

Senator SmMaArHERs. Yes, 
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Senator Kingorr. If, then, after that there is still not a clear ma- 
jority to nominate, then a second or runoff primary would be held. 

Senate SMarHers. That is right. 

Senator Kinegore. In all States? 

Senator SmMatruers. Yes, sir: the reason being that if we then throw 
it into a convention we are right back where we started from. We 
cannot throw it into the House of Re ‘presentatives, 

Senator Kingorr. Now, take the case where you have no minority 
party, as is the case in a number of the Southern States and also in a 
number of the Northern States. You would give the total electoral 
votes to the little handful of voters in that State--— 

Senator Smatruers. Mr. Chairman, may I say this: Ido not like that 
system. That is why in 1948 I offered an amendment to the electoral 
college which is similar to the one that Gossett and Lodge had. In 
125 we did not do it. But from talking with certain staff members 
on your committee, we changed it to provide that the vote be computed 
in the primary in the same manner that the vote is computed in the 
general election. So that when the general election law is changed, 
then the manner of computing the votes in the primary will auto- 
matically be changed. I think it should be changed, and I am in 
thorough sympathy with it. 

Senator Kincorr. It really is not what might be called a popular 
primary in that the will of each voter registered in th: ; nomination 
must be registered through representation, even under 145, 

Senator Smaruers. That is exac thy right. 

Senator Kincorr. So we still have not reached what the public 
usually conceives as a popular primary even with this bill. 

Senator SMariers. Except in this fashion the public here have a 
chance to vote. Now, if they vote in Florida and the vote is 200.000 
for, we will say, Senator Russell and 199,000 for Senator Kefauver— 
or it could be reversed, I do not want to be in the position of advocating 
a candidate here—but 1f that is the case. then all of the electoral votes 
or the primary vote would be cour ted all for Senator Russell. 

Senator Kincorre. Yes. 

Senator Smaruers. I do not like that system any more than you do, 
but that is the way we do it now, and it was suggested by members 
of the staff that we not ee to put it in the primary bill, but later try 
to change the electoral college system and this automatic: ally would 
change it. 

Senator Kincorr. You realize what Lam doing. Tam trving to get 
the record clear as to what would be accomplished by the passage of 
a resolution like this. 

There is another thing IT am wondering about. Some States pro- 
vide, for instance, for the payme nt by candidate of a filing fee for the 
primary. In my State, for President, where they have a so-called 
prefere ntial, it amounts to 81,000.) That would be a pretty expensive 
proposition to get into everv State if they all had filing fees. Some 
States are much higher than that. West Virginia is rather low. 

Senator Smatruers. That is right. 


Senator Kincorr. West Virginia is rather low in filing fees as com- 
pared to a lot of States. Under vou! contemplated bill there would 
be no filing fee whatsoever ¢ 

Senator Swatruers. That is right. 








yj 


CONSTITUTIONAL AMENDMENTS oy 


Senator IKILGORE. And the filing would he done at the national level 
and certified from that national level to the respective States for the 
printing of the names on the ballots. 

Senator Smarukers. That is right. It would be up to the Congress 
lo decide. 

Senator IK ILGORE. However, the conduct of the aes election 
comes under the rules and laws of the States m which they are being 
held. But the date is fixed by the—-— 

Senator Smatriuers. The Congress would fix the date. and the Con 
eress would make all the arrangements and work out the details for 
the election or for the nominating primaries in all States. It would 
not be run by the States unless it so happened that the State con- 
ducted its regular State primaries at that time between both part les, 
and it coincided, in which event they could split the cost as was sug 
gested by Senator Douglas. But in this the Congress would control, 
and the Congress would set the date. 

Senator Kingorr. You know, Senator Smathers, there is one thing: 
we all see things from our own viewpoint. And the first thing you 
know when you get into this you suddenly discover the terrific varia- 
tion among the other States, as to the qualifications of electors, as to 
the method of nominating candidates. as to how the vote shall be 

cast, as to who is going to pay the bill for running the primaries, and 
‘alist it is by the candidates as it is in some States where, I am 
informed, in some heavily populated counties the candidate has to 
pay a filing fee of as high as 86.000 for a little county office. We 
have all of that wide divergence. And you mentioned the question 
of cross-liling as done in California. In Wisconsin they have a per 
forated ballot with various tickets on the different rows. You teat 
off the ticket you want to use and turn the others in to be destroyed. 

Senator Smaruers. That is just why we have the Congress control 
this Nation-wide primary, so that we can get away from the differ 
ences. There will be no filing fee. We get away from the question 
as to What kind of a ballot they are going to use. There will be one 
system of voting and it pertains in every State of the Union. 

Senator Kincore. One question that is a little hazy in my mind on 
this is: the bill provides that a petition shall be filed to place the name 
on the ballot. Th: at only applies to a political party? In other words, 
parties in existence and recognized at the time this went into effect 
would remain parties, and you go ahead and file on those parties. 

sut if you want to inject a new party into the field, a petition under 
this would have to be filed with 10 percent of the total registered 
voters in the United States on that petition; is that right ? 

Senator Smatruers. That is what we would have them do, that is 
right, in order to get the party on the ballot. Then to get the indi- 
vidual on the ballot it would be up to the Congress to as ide what 
percent of the voters they wanted on a petition and in how many 
States in order to keep some fellow from running just in vie State of 
Georgia, and running one man in South Carolina. 

Senator Kincore. What I am getting at is this: vou also have a 
diserepancy as to name. For instance, in the State of Minnesota, the 
Democratic Party is known as the Democratic-Farmer Labor Party. 
Aside from that there is no Democratic Party. At one time they had 
the Farmer-Labor and the Republican and the Democratic Parties. 
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and the Farmer-Labor and the Democratic Parties merged and they 
call it the Democratic-Farmer-Labor Farty. 

Senator Smatruers. In this case, if they wanted to run their own 
independent party they would have to qualify with 10 percent of the 
total registered votes. 

Senator Kitcore. In all the other States. 

Senator Smatruers. That is right. But we want to get away from 
letting the States think upa Dixiecrat Party ora States’ Rights Party. 
We want to get away from that. 

Senator Kinrgore. You also have this that I want you to think 
about: for instance, in New York you have the Democrats, the Re 
publicans, the Liberals, and the American Labor Party, and I believe 
that isall. I think there are four. I do not know whether Wisconsin 
still has the Progressive Party, the Democratic Party, and the Repub- 
lican. They used to have the Progressive, Democratic, and Repub- 
lican Parties. In other words, you have several States with more 
than two parties. What would happen in those / 

Senator Smaruers. Unless they could establish the fact that they 
were of sufficient national importance to get 10 percent—— 

Senator Kitcore. They could not get a candidate out in their own 
State. 

Senator SMatruers. You are right. 

Senator Kingorre. Let us move back 30 years to the davs of Bob 
La Follette in Wisconsin, when you had the Republican, Progressive, 
and Democratic tickets. 

Senator SMATHeERs. Right. 

Senator Kingore. Now, at that time, the Progressive was by far the 
preponderant party in the State of Wisconsin. It would cease to 
operate as far as presidential nominees went, in the State of Wisconsin, 
and it would go off this ticket under vour theory / 

Senator Smaruers. That is right. 

Senator Kincore. Unless it could get enough on a petition in the 
other States, or in all States. to cover all of the States. 

Senator SMaruers. Well. if thev had enough in Wisconsin and, we 
will say, the six States adjoining or five States adjoming Wisconsin, 
which would be equivalent to LO percent— 

Senator Kincorr. Of the total registered vote of the United States. 

Senator Smaruers. Then they could be on the ticket all over the 
United States. 

Senator Kincorre. In some States, for instance, in my State of West 
Virginia, we have a law there that any party which fails to cast a 
certain percentage of a total vote cast at any election im which a 
governor is elected, from then on that party ceases to be placed upon 
the ticket, and can only get back on by a petition like you find here. 

Senator SMaruers. Yes: we have that same law in Florida. 

Senator Kincorr. You would have to get a registered party and it 
Was not very successful. 

Senator Smaruers. We had that same law, and that is why we put 
in this provision. Tam not attached to 10 percent. It may be that 
it should be a lot less. 

May I say this about the computation in voting. I would welcome 
this committee inserting into this bill the method of computation as 
provided by the Lodge-Gossett amendment. That is the way we had 
it originally, but we took it out. And the only reason we took it out 
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was because we believed that it would help passage of the bill if we 
followed the system which we now have. 

Senator Kiugore. In section 5 there it is contemplated that in cas 
a second primary became necessary it would, however, only be neces 
sary in the party that had failed to nominate a candidate 

Senator SMaruHers. That is right. 

se nator ‘Kingore. So that if somebody on, shall we say, the Republi 
can tiel cet, rece ived a clear majority in their primary the Democrat: 
might have to hold a second primary but not the Republicans. 

Senator SMArHErs. That is right. 

Senator Kincorr. Now I would like to raise one other question 
which you have partially answered. Suppose in the Presidential 
matter ina great number of States, the party does not get one-half 
of 1 percent of a total vote cast. That would not disqualify them 
nationally ? 

Senator Smaruers. No, sit 

Senator Kirgorr. Is there any way that that particular party can 
be gotten off the ticket contemplated 4 In other words, suppose a 
party dwindled down until it just did not have any supporters ? 

Senator Swaruers. We could change this to the point where just 
as in your West ee Florida law, if any party 
does not get, we will sav, 4 percent or LO pe reent—it could not be 10— 
hut we will Say | Se or 3 percent or l percent of the total vote 
cast in the election, and unless it can meet this q jualification by petition, 
it automatically goes out. 1 think that ought to be done in there. I 
think that is a good point that ought to go in. 

Senator Kingorre. Do you have anything further, Mr. Smithev 4 

Mr. Sarrrney. Under the Constitution, Senator, the President is 
selected by the electors and the electors themselves are not bound to 
vote for the preference of the State from which they come. That is 
in the eeneral election. 

Senator Smatiers. Yes, sit 

Mr. SMITHEY. Would hot the abolition of the elec tora] college he an 
essential prerequisite if this legislation is to be really effective ? 

Senator SMATHERS. | personally would prefer that it be eliminated. 
Th: tit 1s why, as | say. from LO4S on ever V vei ir when | hs ave introduced 
these bills we have taken out. the electoral cali system. But until 
that was taken out, we did not feel as if we should try to compute this 
primary nomination on a different system from the manner in which 
in the general election a President is finally elected. That was the 
whole reason. 

Mr. Surrury. The point I am vetting to is the so-called free 
wheeling elector. We had an example in the last election, as you 
recall. IT think it was in the instance of Tennessee. one gentleman 
voted for the State’s mehts candidate after the State had voted for 
the Demoeratie candidate. 

Senator Smariuers. Yes. You see, in this nominating primary, of 
course, the individual's name appears on ee mllot, President Trumay 
or whoever it might be, Senator Russe ll or Senator Kefauver they 
all appear. So that fellow has to go—I mean there is no divergence 
there. 

Senator IILGore. Wait a minute. This does not fo past the 
primary. 

Senator Smaruers. No, sir: this is restricted to the primary. 
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Senator Kitgore. So your electoral college would still be in 
existence. 

Senator Smaruers. That is right. 

Senator Kitcore. It would have to be in existence, and the present 
rules would apply to the election of the President, he would not be 
elected by the public vote but by a majority of the States, or, rather, 
a majority of the members of the electoral college. 

Senator SMaruers. That is right. I am all for the change, but we 
did not put it in this bill, and we have another bill which 1s pending 
before this committee which calls for that change. 

Senator Kingore. I will tell you what I am going to do: Inasmuch 
as Senator Langer has a parallel bill aimed at this same thing, I am 
voing to ask him if he has any questions to ask you and then I am 
going to let him testify on his bill, because our aim and purpose is, 
if we report a bill out, to get the most workable bill. 

Senator Smatruers. We all have that in mind. 

Senator KiLGoRE. Do you have any questions to ask Senator 
Smathers ? 

Senator Lancer. I have no questions. 

Mr. Smirury. When you referred to the other bill, you meant Sen- 
ate Joint Resolution 125. or did you have reference to the Lodge- 
Gossett amendment ? 

Senator Smaruers. I had reference to our Lodge-Gossett amend- 
ment. 

Mr. Smirury. Senator, we have to examine all of the contingencies 
which might arise under a situation like this. 

Senator SMaruers. Tam not wedded to this, but just to the idea. 
And if we can get suggestions, T will certainly appreciate it. 

Mr. Smrrury. In Senator Langer’s amendment. which the commit- 
tee will hear later, there is sbnrinion made for the elevation of the 
eandidate nominee for Vice President in the event that the nominee 
for President of a party should die in the period intervening between 
the nomination and the kek on. I notice there is no such provision 
in this resolution. 

Seantor Smariuers. I think that is a good amendment that Senator 
Langer has. I think that oneht to be in this bill. I would welcome it. 

Mr. Smirrurey. That is all. 

Senator Kitcorr. Very well. 

If that isall, thank vou, very much, Senator Smathers. 

Now. Senator Langer, we will take up vour resolut ion, and if vou 
gentlemen wish to stay here to ask questions on this bill, we will be 
lad to have you. 

Senator Smariers. Yes: T would like to stay. 

Senator Kincorr. Very well, Senator Langer, we will take up your 
amendment. 

J. Res. 33 is as follows:) 


[S. J. Res. 33, 82d Cong., 1st sess.] 


IKOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relating to terms of office of President, and providing for nomination of candidates for 


President and Vice President, and for election of such candidates, by popular vote 


Resolved by the Senate and House of Representatives of the United States of 
{american in Congress assembled (tico-thirds of both Houses concurring therein), 
That the following article is proposed as an amendment to the Constitution of the 
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United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by conventions in three-fourths of the several States: 


**ARTICLE - 


“SecTION 1. The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the term of four years, and, 
together with the Vice President chosen for the same term, be nominated and 
elected as hereinafter provided. 

“Sec. 2. The official candidates of political parties for President and Vice Presi 
dent shall be nominated at a primary election by direct vote of the qualified 
voters who are members of the respective political parties in the several States. 
The time of such primary election shall be the same throughout the United States, 
and, unless the Congress shall by law appoint a different day, such primary elec 
tion shall be held on the first Wednesday after the first Monday in June in the 
year preceding the expiration of the regular term of President and Vice President. 
Persons voting in primaries for candidates for President and Vice President in 
each State shall have the qualifications requisite for electors of the most numer 
ous branch of the legislature of such State, and shall have been members of their 
respective political parties for not less than six months prior to the holding of 
such primaries. 

“The names which shall appear in each of the States on the primary ballots 
for candidates of the respective political parties shall be only of those persons 
Who shall have tiled petitions at the seat of the Government of the United States 
with the Secretary of State. Such petitions shall be valid only if filed at least 
sixty days prior to the day of primary election and if signed by qualified voters in 
any or all of the several States, equal in number to at least one-tenth of 1 per 
centum of the total number of popular votes cast throughout the United States 
for all candidates for President (or, in the case of the primary election first 
held after the ratification of this article, for electors of President and Vice 
President) in the most recent previous Presidential election. 

“Sec. 3. Within thirty days after such primary election, the chief executive of 
each State shall make distinct lists of all persons of each political party, for 
whom votes were cast, and the number of votes for each such person, which lists 
shall be signed, certified, and transmitted under the seal of such State to the seat 

“the Government of the United States, directed to the Secretary of State, lie 
shall open all certificates and count the votes. The person receiving the greatest 
aggregate number of popular votes of any party for candidate for President shall 
be the official candidate of such party, throughout the United States, for Pres 
dent; and the person receiving the greatest agezregate number of popular votes 
of any party for candidate for Vice President shall be the official candidate of 
such party, throughout the United States, for Vice President 

“Sec. 4. In the event of the death or resignation of the official candidate of any 
political party for President, the person nominated by such political party f 
Vice President shall be the official candidate of such party for President. In the 
event of the death or resignation of the official candidate of any political party 
for Vice President, a national committee of such party shall designate a cand 
date for Viee President, who shall then be deemed the official candidate for Vice 
resident of such party, but in choosing such candidate the vote shall be taken 
by States, the delegation from each State having one vote. A quorum for such 
purpose shall consist of a delegate or delegates from two-thirds of the States, 
and a majority of all States shall be necessary to a choice. 

“Sec. 5. The electoral-college system of electing the President and Vice Presi- 
dent of the United States is hereby abolished. The President and Vice President 
shall be elected by the people of the several States as shall be determined by 
direct vote of the qualified voters at a general election. The time of such election 
n each State shall be the same throughont the United States, and unless the 
Congress shall by law appoint a different day, such election shall be held on the 
tirst Wednesday after the first Monday in November in the vear preceding the 
expiration of the regular term of the President and Vice President. The voters 
n each State shall vote directly for President and Vice President and shall have 
the qualifications requisite for eleetors of the most numerous branch of the State 
legislature. The names of candidates officially nominated in primaries as herein 
provided, and in addition the names of any independent candidates, shall anpear 
in every State upon the official ballot for the offices of President and Vice Presi- 
dent, but names of any such independent candidates shall so appear only follow- 
ing the filing with the Secretary of State of the United States, at least sixty days 
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all of the several States, equal in number to at least one-half of 1 per centum of 
the total number of popular votes cast throughout the United States for all 


cundidates for President 


prior to the day of the election, of petitions signed by qualified voters in any o1 


“Sec. 6. Within thirty days after such election, the chief executive of each 
State shall make distinet lists of all persous receiving votes for President and 
all persons receiving votes for Vice President, and the number of votes cast in 
such State for each, which lists shall be signed. certified, and transmitted under 
the seal of such State to the seat of the Government of the United States directed 
G the President of the Senate. The Congress shall be in session on the 6th day 
of January, or if such day shall fall on Sunday on the 7th day of January, and 
on that day the President of the Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates and the votes shall then be 
counted, The person having the greatest aggregate number of popular votes for 
President shall be President. and the person having the greatest aggregate number 
of popular votes for Vice President shall be Vice President No person con 
stitutionally ineligible to the office of President shall be eligible to that of Vice 
l‘resident of the United States 

“Sr 7. In the event that it is shown by such certificates that the two persons 
receiving the createst number of votes for President have received an equal 

| of such votes, the House of Representatives shall choose immediately, by 


ballot, the President In choosing the President the votes shall be taken by 
s Ss, ti epresentation from each State having one vote A quorum for this 
purpose shall consist of a member or members from two-thirds of the States, 
na jority of all the States shall be necessary to a choice If the House of 


Kepresentatives shall not choose a President whenever the right of choice shall 


devoly pon them, before the 20th day of January next following, then the Vice 
President shall act as President, as in the case of death or other constitutional 
disability of the President In the event that it is shown by such certificates that 
he two persons receiving the greatest number of votes for Vice President have 


received an equal number of such votes, the Senate shall choose the Vice Presi 
dent \ querum for this purpose shall consist of two-thirds of the whole number 
of Senators, and a majority of the whole number shall be necessary to a choice. 
“Spec. S. The Congress shall have power to provide by appropriate legislation 
for methods of determining any dispute or controversy that may arise in the 
counting and canvassing of votes for President and Vice President in any suct 
primary or general election. The places and manner of holding such primary on 
veneral election shall be prescribed in each State by the legislature thereof; but 
the Congress may at any time by law make or alter such regulations. The 
Congress and the several States shall have concurrent power to prevent fraud 
corrupt practices in connectian with such primary or general elections, 
“Sec. Oo. This article shall be inoperative unless it shall have been ratified as an 


ndment to the Con 





ition by conventions in the several States as provided 


the Constitution.” 


STATEMENT OF HON. WILLIAM LANGER, A UNITED STATES 
SENATOR FROM THE STATE OF NORTH DAKOTA 


Senator Lancer. Mr. Chairman, in my opinion, you can take all 
of the other bills introduced here and throw them out the window, 
the reason being that this bill in reality is not my work at all, but 
it isthe work oft the late ( reorge Nol ris. (rveorge Norris, for vears and 
vears, as you know, was chairman of the Judiciary Committee, and 
from the time that he entered the Senate until he finally retired he 
introduced this bill and reintroduced it and had hearings upon it. 
And I know that vou are entirely familiar with the fact that it was 
debated by the Ser ate week after week after week and was defeated 
by Senator Tydings of Maryland. Senator Tydings led the. fi 


1 
' 


hit 


agoninst it. and he defeated it by offering amendment after amendment 

after amendment until Senator Norris told him he did not even 

recognize his own bill, and.as I remember it. voted against it. 

This bill of mine has been voted upon by the Senate. Senato 
} 


Humphrey introduced a bill last year, and I offered my bill as a 
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Norris bill—that is what it should be called rather than the Langer 
bill—I offered it as a substitute. And I am sure you will remember 
that Mr. Humphrey received only 20 votes for his bill, but 32 Senators 
voted for mine and Senator Long, of Louisiana, was absent. 

Senator Kincore. If you remember, Senator Smathers, this was 
part of Senator Norris’ fight to get proper nominations in which he 
did get the election of Senators that way, and was still fighting to 
carry itup tothe President and Vice President. 

Senator Lancer. That is right. I want to make it plain. It is a 
continuation of Senator Norris’ bill, Mr. Chairman. When we voted 
on it the last time, we got exactly one-third of the Senate to vote for 
this bill. If 12 more Senators had voted for it, it would have passed. 
That is how close we came to passing it. 

It is very simply drawn. It provides for the election of the Presi- 
dent by popular vote, abolishing entirely the electoral college. You 
elect a President just like you elect a United States Senator or as you 
elect a governor. You get a petition signed by one-tenth of 1 per 
cent in any State or States, it does not make any difference where 
you get them, and that man becomes a candidate by filing that peti- 
tion with the Secretary of State of the United States. If there is no 
party, an independent can run just as he can run for governor today 
or Senator by filing an independent petition signed by one-half of 1 
percent of the number of people who voted for President at the last 
election, 

It also provides, as in the case of a death, as Mr. Smithey said a mo- 
ment ago, that the Vice Presidential nominee comes in and it provides 
for the filling in of the Vice President’s position. It provides also for 
a case of a tie. 

One suggestion that is not in Senator Norris’ bill is one given me by 
the editor of the Minneapolis Tribune and Star last week as a result of 
that election down in Minnesota. He said that hundreds of Federal 
employees did not dare call for a Republican ballot or did not dare 
call for a Democratic ballot. He said that he believed, in his judg 
ment, there should be a joint, a consolidated ballot so that no one 
would know how the Federal employees voted. I really think that is 
a good suggestion. 

That is all I care to say about it unless you have some questions. 

Senator Kincore. Yes; I have some questions. 

Do you contemplate a primary and a general election or that all of 
the filing takes place and you have just one election to clean the whole 
thing up‘ 

Senator Lancer. You have an election, and as a result, of a primary 
election, one is nominated on the Republican ballot. Take, for ex- 
ample, 4 vears ago, Taft and Dewey and Warren and all of them could 
have run. The man who got the highest number of votes would be 
the nominee of the Republican Party. He would be the nominee in 
June. In the fall election the two highest men run plus any inde- 
pendent man. 

Senator Kincorr. It would be by a total popular vote / 

Senator LAnGer. A total popular vote. 

Senator Kitcore. In both elections ? 

Senator Lancer. Yes. 

Senator Kincorr. That would determine who was to be President 
and Vice President / 

Senator Lancer. Yes. 
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Senator Kitcorr. There would be a proviso in there, however, to 
take care of this: You might be in the same situation we had in this 
country at one time when the highest man was the President and the 
next highest was Vice President, and sometimes you got men from 
two different parties in there and it caused constant warfare. 

Senator Lancer. That cannot take place under this bill. It would 
be impossible. 

Senator Kircore. What proviso is there / 

Senator Lanerr. It provides for a President and Vice President. 
nominee from the parties the same as they are today. 

I might say further that there is one other provision in here that 
just occurred to me a moment ago. 

Senator Kincorr. The reason I ask you that question is I remember 
one time in an election somebody for a joke showed how you could 
fool voters. A clerk in an election prevailed upon the voters to vote 
for the President. In West Virginia we carry the names of the nomi- 
nees for President and Vice President on the ballot, but there is no 
square in front of their names. Then the electors listed below have 
squares in front of their names. He persuaded them to vote for the 
President and Vice President and then got them to scratch over the 
other part and he got the worst conglomeration of ballots out of that 
there ever was. At that time we had two or three parties on the ticket, 
and we have electors running. some of them are a single shot on one 
elector. You just vote for one elector, and all of that sort of thing. 

Senator Lancer. I would like to call your attention further to the 
fact that Senator Norris very carefully in this bill provided that the 
States themselves should determine who the electors are. That does 
away with any objection on the part of the Southern States. The 
State decides who the electors are in this election. 

I would like to ask that you invite Congressman Burdick to testify 
and the editor of the Christian Science Monitor, I believe, wanted ta 
be heard. I do not see them here. 

Senator Kitcorr. They were notified. We have another organiza- 
tion that wants to be heard that could not get here today, so we will 
not close the hearings on your bill. 

Senator Lancer. If you want a popular vote for President, here 
you have it. 

Mr. Sirney. In section 9, Senator, it says: 

This article shall be inoperative unless it shall have been ratified as an amend- 
ment to the Constitution by conventions in the several States as provided in the 
Constitution. 

No time limit is placed on the period in which it may be ratified. 

Se rie Lancer. That is right. Some have seven and some have 
nine, but I purposely left that out. That would be up to the committee. 

Senator Kinteorr. It must be ratified by convention and not by 
legislation ? 

Senator Lancer. That is right. 

Senator Kizcore. Is there anything further on this bill? 

Senator Lancer. I wonder if I could have C ongressman Burdick 
testify ? 

Representative Bennerr. Could I say something? 

Senator Kitgore. Let us get Congressman Burdick in now and we 
will get your testimony right after that. 


t 
; 
4 
4 
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STATEMENT OF HON. USHER L. BURDICK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NORTH DAKOTA 


Representative Burpicx. Mr. Chairman, I have no pet scheme for 
any law, but like Senator Smathers and Senator Langer, I do think 
the people of this country ought to have a right to vote for a President. 
The way it stands now, I do not expect to have a chance to vote for 
the President that I want because I will have very little influence in the 
Republican convention in the candidate selected. I do not think Sen- 
ator Smathers is going to have much influence in the Democratic con- 
vention in having his candidate selected. And when we come to vote 
we have to vote for one or the other of those two men, and that is all 
we can vote for. It seems to me that in 1950 with the progress we 
have made, we should not come to that point. 

I can remember when I was in the legislature of my State. At that 
tine we did not dare to elect Senators by popular vote, and we elected 
them by the legislature. But since we have tried it out, we do not seem 
to get any worse men in the Senate than we had before. We are letting 
the people decide. 

Senator Kirgorr. We got some scandals out of the old system. 

Representative Burpicx. I have heard how easy it was to change 
the election of a Senator. The House and the Senate balanced on the 
candidate and most anybody could be elected or framed up during the 
night and the people were not considered. Many times there were 
frameups and they voted for 2 or 3 months until they finally got one 
that suited everybody. 

Now, the Smathers bill, as I have studied it, seems to be kind of an 
outline of a principle, but it does not go into any detail 4s to how to 
accomplish that objective. I think the Norris bill is similar to the 
one [ introduced, because IT looked them all over, and I introduced 
one in the House. My bill is almost identical to the one you have, 
Senator Langer. 

At any rate, I think that we are bright enough in 1952 to devise 
a plan to elect a President and Vice President by the people. 

That is all T care to say on it, Mr. Chairman. 

Senator Kitcore. I wonder if in this Senate Joint Resolution 145 
there should not be a specific proviso granting to the Congress the 
power to pass the rules. 

Senator SMaruers. On page 2, lines 3 and 4, it says: 

Nation-wide individual party primaries for which Congress shall have the power 
to enact appropriate legislation. 

Senator Kitcorr. I did not see that. 

Very well. Thank you very much, gentlemen. 

Representative BenNerr. May I briefly say something? 

Senator Kiicore. Surely. We are glad to have you. 


STATEMENT OF HON. CHARLES E. BENNETT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF FLORIDA 


Representative BenNerr. My name is Charles E. Bennett from the 
Second Congressional District of Florida. I have introduced an iden 
tical piece of legislation with the Smathers resolution in the House. 
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I would just like to say that I feel that the time is ripe for Presidential 
primaries. I feel that “f have taken in the history of our country a 
number of steps, either by constitutional amendment or by custoim 
of the people which have made our Government more and more demo- 
eratic, such as a referendum and recall, and in the early days of our 
country we abandoned the original theory of the electoral college and 
made it a more democratic process than it had been originally con 
templated, even though the structure still remains. Later on. we 
abolished the idea of having legislatures choose the Senators. ‘The 
colored people vote now as they did not once do. 

We have, as I say, referendum and recall. The women vote. We 
have in many measures made our Government more democratic than 
it once was. 

I think that very few people today in our country would say that 
any of these steps have been backward steps. 

it seems to me that the people are very, very anxious to get a 
Presidential primary, and it seems to me that both the Langer bill 
and the Smathers bill have much to recommend them. We all have 
preferences and my personal preference is for one which is simple 
In constitutional form which a be amplified by legislation such as 
the Smathers bill. I think that what I refer to there is probably well 
illustrated by comparing our State constitution with our Federal 
Constitution, because, in the State of Florida, we put many interesting 
things in the constitution and we wonder why they are there instead 
of in legislation. 

I think practice will show you that it is better to spell out only 
the fundamental necessities in constitutional language and leave the 
rest to congressional adjustment, as the case may be. 

I thank the committee and the chairman and all of you for letting 
me appear at this time. 

I would like to ask permission, if I may, to extend my oral remarks. 

Senator Kincore. Certainly, you may put a statement in the record. 

(The statement referred to is as follows :) 


STATEMENT OF CHARLES E. BENNETT, MEMBER OF CONGRESS FROM THE STATE 
OF FLORIDA 


Mr. Chairman, I am happy to have this opportunity to testify on behalf of 
Senator Smathers’ proposal for a Presidential primary amendment, Senate 
Joint Resolution 125. I certainly agree with Senator Smathers that such an 
amendment should be proposed by Congress at the earliest possible date. With 
his permission, I have introduced a companion measure in the House, House 
Joint Resolution 366. I understand that Senator Smathers has now introduced 
Senate Joint Resolution 145, to improve upon the technical provisions of the 
earlier measure, but remaining essentially the same amendment. 

That the people want this amendment is shown by a recent Gallop poll in 
which 73 percent of those questioned favored Senator Smathers’ proposal. The 
people know it is extremely important that the President have the confidence 
of the American people. Without that confidence, a President cannot take 
resolute action in domestic or international crises nor represent us with 
assurance in his difficult and delicate dealings with other countries. The 
American people know that where a candidate must obligate himself to the 
party professionals to be nominated, it is difficult for him to serve the interests 
of the general publie as he could if he should be dependent upon all the voters of 
his party for his nomination. The people know that they would have ereater 
contre] over their destinies if they could nominate as well as elect their 
President. 
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The clearest way of bringing about this result, which the people so earnestly 
desire, is by a Constitutional ainendment. Senator Paul H. Douglas and I have 
introduced another bill which would provide a system of Presidential primaries 
throughout the country without the necessity of a constitutional amendment 
This bill of Senator Douglas and myself would encourage the States, in coopera 
tion with the Federal Government, to set up presidential primaries which would 
measure the popular support of the candidates. While our bill would not abolish 
nominations by conventions, we believe the primaries for which it provides would 
bring strong moral suasion to bear on these conventions to nominate the candi 
date shown to have confidence and support of the people. We believe our bill 
goes as far as possible without a constitutional amendment toward popular nom 
ination of the President. However, we have recognized throughout that there is 
no way short of a constitutional amendment to give absolute binding effect to 
such primaries and that a constitutional amendment like Senator Smathers’ is 
necessary to this end 

This amendment should be proposed by Congress at the earliest possible date 
While this amendment cannot be effective for this year’s election, its enactment 
for use in 1956 and in subsequent elections would remove a serious defect in 
our political system. Prompt action by Congress on this amendment is necessary 
if we are to have the benefit of this greatly needed election reform in 1956. We 
cannot afford to take the chance that we can muddle through one more election 
with our present dangerously obsolete nominating procedure 

I want to thank you and your committee, Mr. Chairman, for your courtesy 
in permitting me to be heard on this subject which I believe to be of great 
importance to the future of our country. 


Senator Kingore. Is there anything further on these items? 

If not. I will hold the record open, gentlemen, for a little whil 
because on Senate Joint Resolution 35 there is at least one organiza 
tion that has asked permission to be heard that could not be here 
today, and I will have to fix a new date for them to be heard. 

I do not know exactly their stand on it. 

(Whereupon, at 3:15 p. m., the subcommittee proceeded to the con- 
sicle ration of .. ab Res. 11%.) 

(Subsequent to the hearing on S. J. Res. 145, the following com- 
munication with statement was received and ordered to be made a part 
of the record:) 


‘HOUSE OF REPRESENTATIVES, 
STATE OF INDIANA, 
Rushwille, Ind., April 17, 1952. 
Senator GrorGeE SMATHERS, 
Senate Office Building, Washington, D. C. 

Drar Greorce: Thank you very much for your letter of April 9. I have just 
returned from a brief stay in New York, so I did not see your letter until this 
morning 

I expect that by this time you have already gone to print with your report, 
but in case not, I enclose a short statement. 

With kindest regards, 
Puincie H. WiniKu 


STATEMENT OF PuHitip H. WILK 


Freedom today faces dangerous foes. Liberty is challenged by the vast forces 
of Soviet totalitarianism. Democracy is on trial. Whether self-governing in 
stitutions can survive through periods of continuous crises is a problem which 
bothers many thoughtful men. 

Central to free government in America is the election of the President of the 
United States by the people. The Presidency is an office of vast power, an offices 
which, if the people are to have faith in democracy, they must feel that they 
control. The present system of nominating Presidential candidates is an out 
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moded hangover of bygone days. It is neither truly a convention nor a primary 
system, but a hodgepodge and conglomeration of both. The existing system, or 
lack of it, is neither representative of the people nor is it efficient. It places 
maximum power oftentimes in the hands of scheming and devious politicians. 

If Senate Joint Resolution 145 becomes a part of the United States Consti- 
tution, a vast reform in American governmental machinery will be accomplished. 
The people will not only elect their President, but will select him. People every- 
where, in every land and on every island, are bound to take notice. They will 
watch carefully the extension of freedom of the great American Republic. This 
revision of the American political system will gladden the hearts beyond the 
iron curtain who have watched liberty’s lights flicker away in their native 


hearth. 
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Senate Joint Resolution 117 


WEDNESDAY, MARCH 26, 1952 


UNITED STATES SENATE, 
Sub OMMIUTTER OF THE ( ‘OM MITTEE OF THE JUDICIARY, 
Washington, Bw. 


Pursuant to call the subcommittee proceeded to the consideration of 
Senate Joint Resolution 117 at 3:15 p. m. in room P-36, the Capitol, 
Hon. Harley M. Kilgore presiding. 

Present: Senator Kilgore. 

Also present: Senator Butler, of Maryland, Wayne Smithey, pro- 
fessional staff member, and L. Clair Nelson, professional staff mem- 
her, 

Senator Kincore. The Committee will come to order 

We have for consideration Senate Joint Resolution 117, proposing 
an amendment to the Constitution of the United States to prohibit 
members and former members of the Federal judiciary from holding 
elective public office. 

(S. J. Res. 117 is as follows:) 


[S. J. Res. 117, 82d Cong., 2d sess. ] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
to prohibit members and former members of the Federal judiciary from holding electi 
public office 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring there- 
in), That the following article is proposed as an amendmerit to the Constitu- 
tion of the United States, which shall be valid to all intents and purposes as 
part of the Constitution when ratified by the legislatures of three-fourths of the 
several States: 

“ARTICLE — 


“SECTION 1. No justice or judge of the United States shall be eligible to any 
elective public office of the United States or of any State during the time he 
is holding the office of justice or judge of the United States and for a period of 
five vears after he ceases to hold such office. 

“Sec, 2. This article shall not apply to any justice or judge of the United 
States who ceases to hold such office prior to the ratification of this article. 

“Sere. 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States, as provided in the Constitution, within seven years from the date of the 
submission hereof to the States by the Congress.” 


Senator Kircorr. May I say in opening that Mr. Walsh, president 
of the District of Columbia Bar Association, was here, and since 
he has a bad cold he is unable to testify today. He said that they 
would prepare a statement with reference to Senate Joint Resolution 
117 which would be filed on Friday of this week. 
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That will be put in the record at the appropriate time. 

(‘The statement was not received. ) 

Senator Buriter. May I also say for the record that we may have 
resolutions or letters from other persons and associations interested 
in this legislation which I would like to have the privilege of filing 
before Friday. 

Senator Kincorr. Very well. 

You may proceed, Senator. We are glad to have you with us 
today. 


STATEMENT OF HON. JOHN MARSHALL BUTLER, A UNITED STATES 
SENATOR FROM THE STATE OF MARYLAND 


Senator Burter. Mr. Chairman, I want to thank you for giving 
us this opportunity to be heard on this very important piece of legis- 
lation. It is very simple, and I think simpleness and directness 
recommends it. It would prohibit any member of the Federal judi- 
ciary from running for political office while he is a member of the 
bench or within 5 years of the time he leaves the bench. 

Now, when I introduced this resolution, Senate Joint Resolution 
117, on January 10, I made a short. statement on the floor. I would 
like to offer that at this time for the committee record, to be made 
a part thereof. 

(The statement referred to is as follows :) 


STATEMENT OF SENATOR JOHN MARSHALL BUTLER IN THE UNITED STATES SENAT! 
JANUARY 10, 1952 


Mr. President, today I am introducing legislation to tie down, once and for all, 
the principle that the judiciary should hold itself aloof from partisan politics 

My approach to the subject is double-barreled. First, I am introducing a 
joint resolution calling for an amendment to the Constitution which would 
prohibit a member of the Federal judiciary from running for any political 
office until 5 veurs after he has resigned from the bench 

My reason for proposing such an amendment is to relieve the members of 
the Supreme Court and the other Federal courts of the land from all political 
pressure. I believe that once a man has become a member of the judiciary 
he should devote his entire thought toward serving that branch of our Govern- 
ment without the slightest intimation that he might some day divest himself 
of his judicial robe to assume a different role in his country’s Government. I 
think this is a necessary proposal in order to protect the judiciary from any 
hint that it might be seeking public favor. 

I want to say at this point that my proposal should in no way be taken as a 
retiection on any member of the present judicial set-up. It is a matter of prin- 
ciple to me and not a matter of personality. 

Of course, the most outstanding case concerning a member of the judiciary 
becoming involved in partisan politics while serving on the bench revolved 
around the distinguished jurist, Charles Evans Hughes. 

Students of history are acquainted with the fact that after his appointment 
to the Court in 1910, an effort was made to draft him as a Presidential candi 
date in 1912. He absolutely refused to allow his name to be used in the cam- 
paign and said he would not accept the nomination if his supporters were suc 
cessful in obtaining it for him. 

At that time, Charles Evans Hughes said : 

“The highest service that I can render in this difficult situation is to do all 
in my power to have it firmly established that a Justice of the Suprenmre Court 
is not available for political candidacy. The Supreme Court must be kept out of 
politics.” 

However, as all of you know, 4 years later, when Mr. Hughes was nominated 
at the Republican convention, he aecepted the nomination, resigned his post on 
the bench, and entered wholeheartedly into the campaign. 
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I believe that Charles Evans Hughes was right in 1912 and wrong in 1916. 
{ believe a number of other true Americans will join me in this belief. 

The attack launched against against the Supreme Court by Franklin Delano 
Roosevelt, during which time he attempted to pack the Court, clearly showed the 
danger of mixing the judiciary with polities. 

This question is one that is important to every American. It is doubly impor- 
tant to the lawyers of the Nation. I have talked to some of the leading mem- 
hers of the bar in Maryland who believe as I do, that we should now, before it 
is too late, establish the principle that men selected for the judiciary should 
consecrate themselves to that important job without having any other pressure 
placed upon them. 

The Federal bench in this country is the last resort to which our free men 
can plead for justice and it should be kept unhampered to do its important duty 

The second approach to this problem which I am making today is a_ bill 
to prevent any member of the judiciary from accepting any outside position 
While he is a member of the Court. I think it is timely that this matter he 
acted upon now. It is fresh in our minds that Judge Thomas F. Murphy, of 
New York, recently declined an invitation from the President of the United 
States to step down from the bench to take over the job of clearing corruption 
from the executive branch of the Government. 

lL admire Judge Murphy for his decision. I do not believe that our judges 
should be called upon to play roles in the political arena while they are serving 
the jealous Goddess of justice. 

It is coneeivable that sometime in the future, when a similar request is made, 
we may not find a man of the caliber and stamina of Judge Murphy to receive 
such a request, and the judiciary will be dragged from its pedestal. 

There have been a number of cases in which members of the judiciary have 
heen snatched from the bench and thrown into situations which have not done 
credit to the principles of our system of government. 

I hope to put a stop to such practices through the legislation which I am in- 
troducing today. If we want to remain free, we must keep our judiciary free. 

Senator Burter. IT will read some parts of that statement: 

My reason for proposing such amendment is to relieve the members of the 
Supreme Court and the other Federal courts of the land from all politica 
pressure 


} 


Mr. Chairman, we know that we do have such pressures, and I think 
that the judiciary and the country generally would be much better 
off if they were removed. 

The American Bar Association, through its committee on juris- 
prudence and law reform, has passed a resolution in which they ap- 
prove in principle Senate Joint Resolution 117. The American Bar 
Association resolution goes only to the members of the Supreme 
Court, but I think it is advisable and I have included in my resolution 
all of the members of the Federal courts, because on many occasions 
history tells us that the draft has even extended to members of that 
court ‘who have become Yvovernors ot their States, and the political 
pressure locally is just as great now, 

Senator Kincorr. You would have it apply only to what we call 
the constitutional courts, not the courts created by statute / 

Senator Burter. That is right; it would apply to the constitutional 
courts. 

Senator Kincorr. That would exelude such things as the Court 
of Claims and the Tax Court and the customs courts. 

Mr. Suirney. The Territorial courts and Territorial judges. 

Senator Burier. That depends, Mr. Chairman, on whether or not 
they would come under the definition of the Federal judiciary. This 
would exclude all members of the Federal judiciary. 

Senator Kincorr. Well, they have not been called constitutional 
courts. 
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Senator Burier. I think we are safe in saying that they would 
not be included in this resolution, the members of the courts that you 
have referred to. 

Senator Kirgorr. What I am thinking of more than anything else, 
of course, in that respect, is, for instance, what we call the Territorial 
courts which correspond to your circuit courts or State courts in that 
jurisdiction, and we have the municipal courts and things of that 
kind, and this certainly would not apply to those. 

Senator Butter. No. 

Senator Kitcorr. In the Tax Court they have a definite appoint- 
ment for a term of years. They are not a constitutional court in any 
sense of the word. 

Senator Butzer. This is not intended to apply to members of those 
courts. 

Senator Kitgore. Here in the District you have a District Supreme 
Court, a supreme court of appeals for the District itself, in addition 
tothe fact that you also have a circuit court of appeals for the Federal 
bench. 

We still differentiate between the District bench and the Federal 
bench. 

Senator Burzter. 1 would like to offer at this time for the record 
section 3 of the resolution of the committee on Jurisprudence and law 
reform of the American Bar Association. I would like to read that 
into the record: 

Sec. 3. No person hereafter becoming Chief Justice of the United States or 
Associate Justice of the Supreme Court shall be eligible to the office of President 
or Vice President while in regular active service, or within 5 vears after ceas 
ing to be in regular active service as Chief Justice of the United States or 
Associate Justice of the Supreme Court. 

Now, you will note that the bar association has chosen a 5-year 
limitation, and I have chosen a 5-year limitation. That was not by 
design. 

We both picked it without knowing the other was doing it. 

The reason that I settled upon it was that any justice or judge 
who unw ittingly or otherwise felt political pressure to write opinions 
that may favor minority groups or do other things to aid him later 
in his political fight, or to redound to his benefit in political prefer- 
ment should be Dsduniand from doing so, and the effects of that, if 
not felt within 5 years would cease to exist, and then he would be 
like any other citizen ina position to run for office. 

I also had in mind, although I certainly hate to even think that 
such a thing could happen—I do not think it could happen, but we 
must think of these things—that if by any chance a deal could be 
made to have certain legislation validated that you would get a prom 
ise of being the nominee at the next convention, or something of that 
kind, the 5-year limitation would prevent that. 

I think it is a sound provision: I think it is a salutory provision, 

Now, Mr. Chairman, this legislation cannot be said to be person | 
inany way. Any member presently a member of the Federal judici 
ary who entertains hopes of being President of the U nited States, o1 
who would feel impelled to accept the position if he were nominated, 
would certainly not be affected by this legislation, because acting at the 
highest possible speed in enacting and ratification, the earliest possible 
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time would be 2 or 3 years, and most certainly nobody now in office 
could be affected. 

I have with me a letter from Mr. Harrison Tweed, of Milbank, 
Tweed, Hope & Hadley, of New York, that I would like to offer for 
the record. 

(The letter referred to is as follows a 


MILBANK, TWeEED, Hope & HAbLey, 
New York, Mareh 24, 1952 
Hon. Jonn M. BurLer, 
Senate Office Building, Washington, D. C. 

Deak SENATOR BurTLteR: Having just seen proposed Senate Joint Resolution 
117, I hasten to express my wholehearted support. When I was president of 
the Association of the Bar of the City of New York in 1947, the subject matter 
covered by this measure received thorough consideration by a committee of 
Which Edwin A. Falk was chairman, The prohibition contained in it was 
approved by the committee and the association and later by the house of 
delegates of the American Bar Association, 

Personally, IT am convinced that a position on the Federal judiciary should 
terminate the availability of the incumbent as a candidate for elective public 
office. The Constitution guarantees him the continuance of his office during 
good behavior and in return he owes the public a dedication to the disinter 
ested performance of his duties without thought of preferment elsewhere. The 
importance of the restraint is clear as a matter of history and logic. This is 
an auspicious moment for the Congress to take appropriate action to impose it. 

Respectfully yours, 
HARRISON TWEED 


Sénator Butter. I also have a letter from W. Conwell Smith. the 
chief judge of the Supreme Bench of Baltimore City, which I would 
like to offer for the record. 

(The letter referred to is as follows :) 


MarcH 24, 1952 
Hon, JOHN MARSHALL BUTLER, 
Senate Office Building, 
Washington, D. C. 

DeAR SENATOR Bur Ler: I am glad to have the opportunity to express my ap 
proval of Senate Joint Resolution 117. 

The bench should not be a stepping stone to political preferment or politica 
office. 

To use it as such a stepping stone in unethical—and every code of legal ethics 
condemns its use as such. By the earliest code of principles announced by Sir 
Matthew Hale, Lord Chief Justice under Charles II, for his own Government, 
it was declared : 

“V. That I be wholly intent upon the business I am about, remitting all other 
cares and thoughts as unseasonable and interruptions.” 

“XI. That popular or court applause or distaste have no influence into any- 
thing that I do in point of distribution of justice.” 

The canons of judicial ethics adopted by the American Bar Association, and 
by many State bur associations, declare: 

“14. Independence A judge should not be swayed by partisan demands, public 
clamor, or considerations of personal popularity or notoriety, nor be apprehensive 
of unjust criticism.” 

“28. Partisan politics —While entitled to entertain his personal views of po 
litical questions, and while not required to surrender his rights or opinions as 
a citizen, it is inevitable that suspicion of being warped by political bias will 
attach to a judge who becomes the active promoter of the interest of one pé@liti 
eal party as against another. He should avoid making political speeches, mak 
ing or soliciting payment of assessments or contributions to party funds, the 
public endorsement of candidates for political office, and participation in party 
conventions 

“He should neither accept nor retain a place on any party committee nor act 
as party leader, nor engage generaliy in partisan activities.” 

But the time has now come when divorcement from politics can no longer be 
left to the field of ethies 
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Justices of the Supreme Court have in recent times been called upon to preside 
over a Commission to investigate the attack upon Pearl Harbor, and assess 
responsibility therefore, to act as prosecutor at the Nurenberg trials, to resign 
to accept the portfolio of Secretary of State. Two Chief Justices have been 
candidates for President, and political speculation constantly links the name of 
the present Chief Justice, and the names of Associate Justices with a possible 
candidacy for that office, or for the office of Vice President. The conduct of 
these Justices has not encouraged the speculation, which has nevertheless 
damaged the prestige of the Court in popular esteem 

It is not enough to say that these speculations might have been snuffed out by 
a prompt denial, or that the demands might have been refused. So they might 
(though refusal is admitterly difficult, when it has become a settled practice 
to fill the ranks of the Supreme Court from the Government's Law Department). 
But a judge ought to be protected from such demands, and ought not to be put 
in the awkward position of refusing to do a public service for which he is clearly 
qualified. For his own protection, and for the benefit and protection of the 
court which he serves, he should be declared ineligible. 

I regret that for the very same reasons (namely, preoccupation with my own 
judicial duties) I cannot appear in person before the committee. 

With much esteem, I am 

Sincerely yours, 
W. CONWELL SMITH. 


Senator Buruer. Lastly, I would like to offer for the record a letter 
from a very dear friend of mine, Frederick W. Brune, a member of 
the firm of Semmes, Bowen & Semmes, of Baltimore. 

(The letter referred to is as follows:) 


SEMMES, BOWEN & SEMMES, - 
Baltimore, Md., March 25, 1952. 
Re Senate Joint Resolution be 
Hon. JOHN M. BUTLER, 
Senate Office Building, Washington, D.C. 


Drar SENATOR: This will confirm our telephone conversation of March 24 in 
which L stated that I am personaliy in favor of the proposed amendment to the 
Constitution which you introduced on January 10, which would provide that no 
justice or judge of the United States should be eligible for any elective public 
office either while he is holding the office of a justice or judge of the United States 
or for 5 years thereafter. This amendment would include a similar amendment 
Which has been endorsed by the American Bar Association applicable to Justices 
of the Supreme Court, and would also apply to judges of lower Federal courts. 

The wisdom of insulating judges from the political arena seems to me obvious. 
\ less obvious, but equally valid, reason in support of the amendment is that 
by removing judges from the possibility of a political “draft” and from discus- 
sion of such a “draft,” public confidence in the courts will be strengthened. 

It is, I believe, true that there have been few judges who have left the Federal 
bench to seek elective office. I also believe, however, that it would have been 
better for the courts if none had ever done so. Furthermore, there has been a 
Very considerable amount of discussion in recent years of “drafting” one or 

hother member of our highest Court as a candidate for the Presidency. Under 
such circumstances, the proposed amendment cannot be considered as merely 
academic, for that discussion is not, in my estimation, at all desirable, even 
though it may be entirely ill-founded. 
Sincerely yours, 
FREDERICK W. BRUNE. 

Senator Burrer. At this point, Mr. Chairman, I would like to in- 
troduce Mr. Edwin A. Falk. Mr. Falk has long made a study of this 
problem. He is a member of the bar association committee of New 
York on the Federal judiciary. He is well prepared and able to talk 
about this matter, and I would like very much, with your permission, 
to have him make a statement for the record. 

Senator Kincorr. Just one moment. We may have some questions 
we want to ask you. 
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The Only question that Mr. Smithey has called my allention to on 


the subject of Senate Joint Resolution ll7V isa matter brought Up in 
a report from Which ] Will quote : 


We assume, jn the absence of definitions. that the fenera] term “judge” in 
the resolution Would include all Judges Whether they he article [Ty] Judves af 
the Court of Military Appeals under article 67 of the Uniform Code of Military 
Justice, judges of the Territoriag| courts, and courts of Various POSSeSSions Such 
4s the Virgin Islands. Judges of the Court Of Claims and the “Ourts of th, 
Distric of Columbia, 


I do think that the matter Should be Clarified On that point, and J 
would rather have it Clarified. Shall we Say, Possibly legislatively. 


Senator Buy ER, It js fertainly nos MY Intention ‘ac tuthor of thic 


resolution to Include those COUrts, I Would be happy to accept an 
dnendment. 

se fore CUrning the meeting over to Mr. Falk, may T say this: that 
I feel that When a man assumes the Position of 4 Federal] Judge he 
should, in the Spirit Of the Constitution of the United States. accept 
that Position for life Or 2ood behavior. 


hat, ] think. j< Implicit In his acceptance of the duties of being a 
Judge. And he Should divorce himself Completely from all the affairs 
Of a Politica] nature, 

This resolution, “none other things, js certainly Pointed at that. 
and T fee] that it js avery Worthy Plece of legislation, 


thank the COMM I ttee for hearing me, 

Mr. S MITHEY, Before Wwe move on tothe hext w itness. may the record 
show that the quotation Which the Senator read was from » report 
submitted by the American Lay Section of the Legislative Reference 
Service of the Library of ( ‘ongress. 

Senator Kitgorr. es. Let ys put that in as a part of the record. 

(The report referred tO is as follows :) 


AMERK AN Law SECTION. 


January #1, 1952. 
To: Senate Judiciary Committee 


Subject - Senate Joint Resolution 117, Kichty second Congress 


This re Dort is Prepared jn response ty your letter of January l4, 1959. trans 
Mitting ¢ Ples Of Senate Joint Resolution a7, Eighty-secong Congress, and 
requesting “ study ana reply in (riplicate Within 26 days, Our COlumMents concern 
the OMStitutiona] aspects of the Problem rather than Dolicy, 

The Proposed lmendment jg in the commonly Used form. Section lL would 
hreclude the election of a justice or judge of the United States to a publie Office 
of the United States or of any State during the time that he holds his Ollice as a 
JUStice Or a judge and for a Period of 5 Years after he ©eases to hold SUCh Office 
No definition Of judge or Justice of the United States is ; Ontained in the Provision. 
1 herefore. Wwe are Unable to determine the extent of the ferm or the intention 
of the SPonsor as to its extent. We hote for your information that United States 
Code 28: 45] COntains detinitions of the term “judge of the United States” and 
the term “justice of the Unite States.” y ‘e assume, in the absence of definitions. 
that the Seneral terry “judge” in the resolution Would include all judges Whether 
they be article TT] judges or judges of levislative Courts. The latter would include 
judges of the Court of Military Appeals under article 67 of the Uniform Code of 
Military Justice, judges of the Territorig) courts ang Courts of Various POSSessions 
such as the Virgin Islands, Judges of the Court of Claims and the Courts of the 
Districs of Columbia. Needless CO Say, Many of these judges do not hold oftie, 
during S00d behay ior, but their terms 1re limited to @ specified number of years, 
Is jt intended that they shal} be ineligible Co election tO publie Office unti] 5 years 
after the €xpiration of their terms? 

The Senate Committee On the Judiciary heretofore appears to have expressed 
the belief that the business of judges IS, and should remain, Judging. See Senate 
Executive Report No. 7, Fightieth Congress. In that report the committee ex. 
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pressed dissatisfaction with the growing practice of drafting judges to fill execu- 
tive posts. It reviewed the constitutional background of the judiciary, noting 
that the framers desired an independent judiciary and had framed article III 
for the purpose of protecting judges and assuring that they should not be com- 
pelled to perform nonjudicial functions. Perhaps the arguments contained in 
this report would be pertinent in considering the merits of this proposal. 

The idea of conditioning the right to elective office by constitutional provision 
is not new. A Representative must be 25 years old, 7 years a citizen of the 
United States, and an inhabitant of the State which elects him (art. I, sec. 2, 
clause 2). A Senator or Representative cannot be appointed to any civil office, 
under the authority of the United States, which shall have been created or the 
emoluments whereof shall have been increased during the time for which he 
was elected (art. I, sec. 6, clause 2), nor can he hold any other office under the 
United States (ibid.) or be a presidential elector (art. II, sec. 1, clause 2). A 
Senator must be 30 years of age, 9 years a citizen of the United States, and an 
inhabitant of the State which elects him (art. I, sec. 3, clause 3). In the case 
of the President, he must be 35 years of age, 14 years a resident of the United 
States, and he must be a natural-born citizen of the United States (art. IT, sec. 1 
clause 4). Further, the twenty-second amendment limits him to two terms as 
President, with exception of the present incumbent. Thus it will be seen that 
there are limitations in the basic document and the idea of curtailing the rights 
of a justice or judge of the United States to seek elective office therefore can be 
said to have precedent. 

Section 2 states that this article shall not apply to any justice or judge of the 
United States who ceases to hold such office prior to the ratification of this 
article. As we indicated earlier, the newly ratified twenty-second amendment 
to the Constitution provided an exemption for the President holding office during 
the term in which the amendment became operative. This could be said to be 
a variation of this type of exemption. 

Section 8 states that the article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of three-fourths 
of the several States as provided in the Constitution, within 7 years from the 
date of submission. This limitation is commonly used in the more recent pro- 
posals and has been held to be reasonable. See Dillon v. Gloss ((1921) 256 
U. S. 368). 

FRANK EB. HORNE, 
{merican Law Section. 


Senator Kincorr. All right, Mr. Falk, identify yourself for the 
record, by giving your full name. 


STATEMENT OF EDWIN A. FALK, ESQ., NEW YORK, N. Y., CHAIR- 
MAN, SPECIAL COMMITTEE ON FEDERAL COURTS OF THE BAR 
ASSOCIATION OF THE CITY OF NEW YORK 


Mr. Faux. My name is Edwin A. Falk. My address is 40 Wall 
Street. I am speaking now particularly as chairman of the special 
committee on Federal courts of the — iation of the Bar of the C ity 
of New York. That is a stuffy name, but that is the exact name of it. 

That committee was appointed by President Harrison Tweed whose 
letter Senator Butler has placed in the record. 

The committee was appointed back in 1946, and the committee is 
still functioning and is composed of the same people who were ap- 
pointed at that time. 

It is a small committee and has been a hard-working committee. 

I might just briefly, if I may, tell you who is on it, because I think 
you will probably know personally some of the members: 

George Bobent, who was Colonel Stimson’s partner and close 
friend; William C. Chanler, who was the corporation counsel there 
under LaGu: ey Chi vuuncey Belknapp, who is now the head of the 
late Secretary Patterson’s firm; William Dean Embree, who was pres- 
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ident for some time of the New York County Lawyers Association ; 
and Caesar Nobiletti. 

Mr. Tweed has worked with us throughout, and as early as 1947 
the association itself approved of a program of constitutional amend- 
ments that would be designed to fortify the independence of the Su- 
preme Court. This proposed joint resolution is one of four proposals 
that the committee emerged with after its study and after receiving 
the approval of the association. 

And without attempting to discuss them, because they are not up 
before the committee now, I might cite this so that you will know 
what the general subject was that the Association of the Bar in New 
York was de: aling with. 

It advocated fixing the number of Justices of the Supreme Court 
at nine, having compulsory y retirement at 75; freezing in the appellate 
jurisdiction of the Supreme Court so that there would be no way to 
divert constitutional cases from reaching that court—which a lot of 
lawyers do not seem to realize is the possibility—and lastly, trying to 
take the presidential bee out of the Judicial bonnets on the Supreme 
Court by rendering Justices of the Supreme Court ineligible for the 
White House. 

Now, in preparing this report and making the study, we hi: od the 
benefit of long conferences with Mr. Justice 
Owen J. Roberts, of course—and the late Chief Justice Sinahed, 
that we tried to get all of the light on the subject that we could. 

Justice Roberts has continued to interest himself in the movement 
and has published a prominent article on the subject that appeared 
inthe American Law Journal of the American Bar Association as long 
as 3 years ago. That was based upon an address that he delivered at 
the request of our committee in New York. 

In December 1948 Chief Justice Hughes spoke to us confidentially, 
but, as far as this proposed joint resolution is concerned, I think that 
his opinions have emerged sufficiently through the recent biography by 
Pusey that was published since his death, so that I have no hesitancy 
in saying that he also, although he is often quoted to the contrary 
because of his having run in 1916, feels that when a judge is on the 
Supreme Court he should be finished in his ambitions and desires for 
further public office. 

I have with me some notes that I prepared after my first talk with 
Chief Justice Hughes and I am still reluctant to offer them in evidence, 
but I would like to read three lines from them. They were notes that 
| prepared and before the Justice met with my full committee he went 
over them and they had his approval. 

I have discussed all of these different questions and I am only going 
to read here the one that relates to this proposed joint resolution. 

He favors fixing the number of justices at nine, compulsory retire- 
ment at 75, and ineligibility to become President or Vice President, 
either by election or by succession. 

He does not think any eligibility rule should extend beyond that 
because he feels that a justic e should be free to resign from the bench 
and have a career, and he is convinced that no office except that of 
President and of Vice President could in itself tempt a justice to 
conduct his work on the bench in such a way as to get that office. 





So 


‘ 










56 CONSTITUTIONAL AMENDMENTS 

As a matter of fact, based on his own experience in 1916, he thinks 
that it will be a welcome protection to justices of the right sort if, 
when they are urged to accept a nomination for the Presidene y, they 

can point to an ineligibility provision. 

Justice Roberts’ views, as I said before, have been made public and 
he has come out unequivocally for this general proposition. 

After our local association took this action, the New York State Bar 
Association, through a committee of which former Attorney General 
of the United States William B. Mitchell was chairman, passed some 
resolutions. Among the members were John W. Davis, Harrison 
Tweed, who has been mentioned before, Samuel Seabury, and a group 
of prominent lawyers, among whom I had the privilege of serving. 

I happened to be on that committee, too. I am not speaking for 
them; I am not authorized to do that. I am only talking about the 
resolutions that were adopted and that still stand, and I have copies 
of those, too. 

Then it took its course, this general movement, through the Ameri- 
can Bar Association, and that required several years. These resolu- 
tions did not all become adopted at the same time. This last one was 
adopted when the ABA held its annual meeting of 1950 here in 
Washington. And so deeply did Justice Roberts feel about this matter 
that at my request he very kindly came down here to Washington and 
stayed for 2 days until he could be heard on the floor of the ‘house of 
delegates, and he urged the adoption of that particular proposal, the 
others having already been adopted. 

It was passed by a large vote, and so the American Bar Association, 
through its house of delegates, now also stands as sponsor for this 
general program. 

There seems to be no necessity at all, or even propriety in my adding 
to the very clear arguments of Senator Butler that were made on the 
floor, and a copy of which he has introduced here for your record. 

The view that the people with whom I have been working in New 
York more or less closely have, and that the other organizations have, 
has been based on the importance of keeping the Government what 
Justice Roberts calls a triune government, and that requires, of course, 
the complete independence of the judiciary. 

That is all made clear and very concise in the statement by Senator 
Butler, and I do not propose to ‘add anything to that. 

We feel it very strongly in New York, and ] repeat that, because 
that is a committee of which I am personally chairman, and have the 
authority to speak right here and now for, but I think it is important 
for this committee of the Senate to know that the American Bar 
Association has gone on record as being behind this general proposal, 
and that the New York State Bar Association has done the same, and 
that various other local bar associations have expressed themselves in 
similar ways. 

Senator Burier. May I say that the Bar Association of Maryland 
did not have an opportunity to consider this resolution, but I under- 
stand from talking to members of the committee and prominent mem- 
bers of the Maryland bar that they favor such a resolution. 

Senator Kmcorr. Have you anything, Mr. Smithey ? 

Mr. Smiruey. I have nothing further. 
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Is Mr. MeGarraghy here ? 

Senator Kitcore. He is one of the witnesses who wanted to appear. 

Senator Butter. I do not think he is here. 

Mr. SmirHey. No. 

Senator Kincore. And Mr. Brune. 

Senator Burier. I inserted a letter instead, Senator. 

Senator Kincore. All right, gentlemen, I believe that is all. 

Senator Burter. Thank you ever so much, Mr. Chairman. 

Senator Kincore. ‘Thank you, Senator. 

We will hold the record open on this in the event that we get any- 
thing further. In any event, we will wait for the resolution of the 
District bar, as requested by Mr. Walsh. 

Senator Burier. ‘Thank you. 

(Whereupon, at 3:45 p. m., the subcommittee was recessed, subject 
to call of the Chair. ) 
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Senate Joint Resolution 127 


FRIDAY, JUNE 27, 1952 


UNrrep STATES SENATE, 
SUBCOMMITTEE OF THE (CoM MITTEE ON THE Jt DICIARY, 
Washington, DD. Cc. 

The subcommittee met, pursuant to notice, at 12 noon, in room 424, 
Senate Office Building, Hon. Harley M. Kilgore presiding. 

Present: Senator Kilgore. 

Also present : Way he H. Smithey, professional stall member, 

Senator IKILGORE. Come to order, please. The testimony al this 
time will be on Senate Joint R: solution 27. a resolution to amend the 
Constitution of the United Siates to erant to citizens of the United 
States who have attained the age of 18 the right to vote. 

‘| he first w ithess W il] be senator Moody. 


STATEMENT OF HON. BLAIR MOODY, A UNITED STATES SENATOR 
FROM THE STATE OF MICHIGAN 


Senator Moopy. Mr. Chairman, I appreciate your courtesy and the 
cooperation vou have extended in scheduling these hearings on Senate 
Joint Resolution 127 whic h I sntroduced in the Senate on February 4, 
1952. Tam grateful for the op portunity ot presenting some of the 
reasons for favorable action om this joint resolution by the Congress. 
The resolution is brief. In essence, it proposes that the Constitution 
of the United States be amended so that young men and women 18 
years of age shall have the same voting rights as are now enjoyed by 
citizens 21 years of age. This is the same resolution which, as you 
may remember, was introduced in 1943 by my distinguished prede 
cessor, Senator Arthur H. Vandenberg. We all know the distinguished 
chairman of this subeommittee, Senator Kilgore, himself introduced 
a resolution which may have been the first one. 

Senator Kingorre. In 1941. 

Senator Moopy. The first resolution ever. presented to the Senate 
with this purpose in view. Therefore, Iam hopeful for a sympathetic 
consideration at the hands of the committee because I am quite certain 
nothing has happened since 1941 to make such a move any less desir- 
able. Asa matter of fact, many things have happened which I believe 
make it even more desirable than it was when the chairman of the 
subcommittee first propounded the suggestion. 

At the outset I want to emphasize that my proposal obviously is not 
designed to advance the interests of any party or any individual. 
It is a nonpartisan proposal made solely for the purpose of assuring 
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young people the opportunity to express more fully their views on 
public affairs and to participate in the selection of candidates for 
public office. It is a proposal based on the conviction that the besé 
way of teaching citizenship to our young people is by permitting 
them to participate active ‘ly in the important tasks of citizenship. A 
young person can learn the ways of democracy best by taking part 
in the decisions which shape its future. 

Now, it has been argued that 18-year-olds should not be allowed to 
vote becaus se they lack the experience and judgment which comes 
with maturity; that while they have learned useful and helpful facts 
in school, there is a lot they still have to learn before they can vote 
intelligently. 

Senator Kitcore. Might I interject a statement at this point, Sen- 
ator’ My experience in dealing with Boy State over a period of 10 
years taught me that younger people do not let selfish personal in- 
terests influence their vote and they think more of the general welfare 
than do people who have gotten into business later in life where selfish 
Interests may intervene. 

Senator Moopy. As a matter of fact, Mr. Chairman, I am glad you 
mentioned that because just last week the Governor of Michigan, 
Mennen Williams, and I went to Lansing and spoke before the Wolver- 
ine Boy State which is an organization of roughly a thousand young 
men brought to Lansing by the American Legion to learn State 
government and to function as a State government. This is a very 
worthy purpose and the spirit and enthusiasm and idealism shown 
by those young men, and I am sure by young men in other States, 
indicates the very point you have just brought out, namely, that young 
people, once they have reached the age of mental maturity which I 
believe is 18, do retain the ideals and the principles which are spelled 
out in our basic national document, and they think of democracy in 
a different light than perhaps some others do after they have acquired 
selfish interests. 

Senator Kricorr. There is one other thought I wanted to ask your 
opinion on. I find that a great number of people who, shall we say, 
went astray after false gods such as communism went astray during 
those ear ly periods just before the age of 21 because the vy were seeking 
for some way to express themselves. The Communist groups very 
cleverly made that up and allowed them to have a large voice in their 
meetings with the idea of developing Communists from them. 
Whereas, had we given them a chance to have a voice in our political 
life and in the meetings of our executive committees and things of 
that kind, I think we probably might have kept a whole lot of them 
from going astray and made them feel what they were doing was 
useful, 

Senator Moopy. The distinguished former Governor of Georgia, 
Ellis Arnall, is here and he can tell you what the effect of the 18-year- 
old vote has been in the State of Georgia. It seems to me that the 
effect of allowing a vote at 18 introduces an element of responsibility 
into the publie thinking of young men and women. It removes what 
they learn of the ideals and principles of their Nation and allows them 
to actually participate in their Government. IT can see every reason 
for pe rmitting them to have an effective part in government and no 
vood reason why they shoul | not. 
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I might add, Mr. Chairman, a few minutes ago I was pointing 
out to you a number of arguments that have been advanced against 
this proposal. There is one I did not mention at that time, and that is 
a cynical argument. It is contended that a reduction in voting age 
would have very little effect on candidates in elections since young 
people in many cases would simply vote as their parents do. On 
the basis of my observation and experience I cannot agree with that 
at all. Iam not disposed to question the moral fitness and intellectual 
ability of our 18-year-olds to exercise voting privileges, quite to the 
contrary. I have found our young people are keenly interested in the 
affairs of government. They are alive to the issues presented by po 
litical parties. They have learned the facts and acquired the informa- 
tion on which to base an intelligent choice. IT am sure a man of your 
broad experience has had occasion to appear before groups of young 
people and to be questioned by groups of young people on public 
affairs. I have had a number of such experiences. I have found that 
the questions which are propounded on matters of public importance 
by college students, for example, are direct. They have no patience 
generally with weasel-worded answers. They want to know what 
the facts are and they expect the person answering the questions to 
be thinking in terms of the public good. T think that the more truly 
pro-public spirit we can get in the functioning of our democracy, 
the better democracy we are going to have. I think that the young 
people will contr ibute to a great degree if this constitutional amend- 
ment is adopted. 

I am firmly convinced, Mr. Chairman, that the young men and wom- 
en who are 18 years old are in most instances more capable of perform 
ing the voting obligations of citizenship than were their fathers and 
grandfathers at the age of 21. It is our young people who have bene- 
fited most from the phenomenal advances made in education and 
transportation as well as communication during the last several 
decades. 

Just reflect for a moment what percentage of voters 50 years ago 
had gone through high school. How many of them had ever been 
in Washington to see their elected representatives in action and yet 
you know how many school children come down here each spring. 
What an impetus that must be to their understanding and interest 
in government. If they can look forward at an early time to active 
participation, I think it will make for a continued interest in gov- 
ernment which must be the proper basis for a really effective democ- 
racy. Who dreamed half a century ago of radio, television, and the 
news magazines which today keep the voters apprised of political 
developments not only in the United States but in the world at large ¢ 
Clearly, our people today, both young and old, are in a better posi 
tion to base their political choices and political judgments on a sub 
stantial body of information and discussion. We do not have so 
many torchlight parades. We do not have such effective labels. 
however. I remember reading of presidential elections in the past 
decided by such phrases as “Tippecanoe and Tyler too,” and the peo 
ple around the country with the lack of communication systems per- 
haps never did re: alize the real issues. In much more recent times 
than that I think the lack of communications made the real issues 
quite obscure. They became so obscure, as a matter of facet, that 
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Government policies were allowed to continue which finally plunged 
us off into a depression of a magnitude that threatened our very sys- 
tem and threatened the lives and living of many millions of Amer- 
icans. 

I might point out to the chairman that the improvement in com- 
munications has also brought about a very great liberalization of 
political thought in this country. I think there is a great deal more 
tendency to take the facts as they are, to select each problem as it may 
exist, and to make up the public mind on the basis of the facts, rather 
than on the basis of some outworn slogan or some prejudice as certainly 
was the case years ago. 

In the case of a good many voters that still is the case today. 

Our people today, young and old, have more ability and greater 
incentive than 50 years ago to participate in the political decisions 
which profoundly affect the kind of nation and world in which they 
live. 

I imagine that the arguments which are now offered against extend- 
ing the vote to 18-year-olds are similar to those once offered against 
woman suffrage. I am sure it was once fashionable to argue, among 
young men, that women had no pli ice in public affairs; that the Vy did 
not know enough about political issues; and that, therefore, the fran- 
chise would be accorded to a group incapable of making intelligent 
choices and decisions. Experience has demonstrated that these fears 
were unfounded and I am confident that several years from now we 
shall see that similar fears were equally unfounded with regard to the 
voting ability of our 18-year-olds. In hope that the distinguished 
ex-Governor of Georgia who is to follow me as a witness will bring 
out that the vote of the 18-year-olds has certainly not weakened the 
political structure and institutions of his State, which was the first 
to grant them suffrage. 

Unfortunately today there is a widespread apathy toward the prob- 
lems of our unstable and abnormal world. It is too widespread an 
apathy even though public interest is aoe up over what it was a 
quarter of a century ago. Four years ago, just a little over 50 percent 
of America’s voters took part in the P iia ntial election. Again in 
1950, a so-called off-year election, less than half of the eligible elector- 
ate took the trouble to vote. It seems to me, therefore, that we can 
well use the spark and enthusiasm which our young people would con- 
tribute to the American political scene. We can well use the idealism 
and vigor with which young people traditionally challenge boundless 
frontiers. We can well use their new ideas, their selfless devotion, and 
their pioneering spirit in conquering the roadblocks which lie in the 
way of a better tomorrow. 

I have great faith in the young people of America. As students, 
they have been learning about the Federal Government, and about 
their State and local governments. Through their classes they have 
kept in touch with national and world issues. In many cases they are 
better informed about current affairs than many older adults. Why 
must they wait till the age of 21 before they can put their knowledge 


to use? ‘Is there not a danger that they might forget part of seitss 


they learned, lose the lively interest which they had acquired, or get 
out of the habit of keeping informed about public problems? is thete 
not a possibility that a young man may become utterly cynical and 
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uninterested in politics and government when told that he is old enough 
to fight for his country, but not old enough to partic ipate in its affairs ¢ 

Roughly one-fifth of our Army’s strength is composed of men 
between 18 and 20, These men are, by force of circumstance, mature 
enough to assume the obligations of full citizenship. As a matter of 
fact, our jet planes are moving so fast these days that a pilot is con- 
sidered old when he gets in his middle twenties because of the need 
for swift reflexes. A great deal of the task at the present time and in 
the future of defending our liberties, the very liberties which our 
democratic system guarantees to us, is going to fall on the young men 
of the age group I am discussing here tod: ay. A great many of these 
younger people are demanding, “and I believe justifiably, to obtain a 
voice in their Government. They are eager to shoulder their burden 
in shaping a better world. I do not think we should let them down. 
We certainly cannot dispense with their services. If they are old 
enough to fight, if they have suflicient maturity to be entrusted with 
jet airplanes and assigned to foxholes to defend our liberties, then 
they are old enough to vote. They are mature enough to assume their 
responsibilities and rights as full-fledged citizens. 

I hope the committee will give this resolution careful consideration 
and will report it out. 

I should like to point out if anyone should raise objection on the 
grounds that after all the qualification of a voter is up to the States, 
that any constitutional amendment must be approved by three-fourths 
of the States individually. of course, because it would become a part 
of the Constitution. So if two-thirds of the Senate and two-thirds 
of the House of 4 perenere should submit this to the States, it 
would in no wise be depriving the States of any of their rights. It 
would be expressing the decision of the Congress that the voting age 
should be moved down from 21 to 18, and asking the concurrence of 
the States in an amendment to the Constitution. 

I would like to commend, if I may, the foresight of the chairman of 
this subcommittee, the Senator from West Virginia, in seeing this 
thing as long ago as 1941 and proposing to have this done at that time. 
There have been many events happen since then. The rush of the war 
and the postwar problems have shoved this aside in the consideration 
of the Congress. I introduced it this year because I felt that the time 
had come when action should be taken on this resolution. I hope that 
the committee will take action and that the Congress will take action. 

Senator Kingore. Senator, may I say IL was compelled in the intro- 
duction of the resolution by my experience with youth at the boy 
state for 10 years, and in getting their mental solutions of govern- 
mental problems as they arose, which I found to be excellent, because 
problems were set up, very difficult problems, to be solved in a gov- 
ernmental way. We did not tip them off as to what they ought to do. 
I remember five young men, members of the supreme court, who 
decided that it was dangerous for the State to grant money to munici- 
palities. It would endanger the State’s credit to grant money or 
guarantee the debts of the municipalities. 

It is very mature thinking for 17- and 18-year-olds. Yet they were 
unanimous in that opinion. 

Senator Moony. I was compelled to do this by the fact that my son 
has just been graduated from the University of Michigan law school. 
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In the last 7 years I have had a good deal of contact with the young 
men at the University of Michigan, and I have appeared quite often 
in Ann Arbor and in other communities of our State and various col- 
leges and schools. I have had some experience with the Wolverine 
Boys State. I am firmly convinced not only are these young men 
and women ready to participate in such decisions as you have just 
mentioned, but the enthusiasm and the vigor and idealism which they 
really do pour into a fundamental question of this kind is something 
that we should have more of in our Government. 

I think a vast new multitude of young voters, if it had any bal- 
ancing effect on the electorate at all, would be an effect in the direction 
of more idealism and less cynicism in the decisions of Government. I 
think it would be more difficult for anyone who would be inclined to 
do so to get away with a cynical vote, for example, and explain it away 
on perhaps vulnerable grounds to an older person than to a younger 
person who would expect his representative in the Congress or else- 
where to act in a propublic way all the time. I think that would be 
a very salutary influence on our Government. I particularly feel one 
of the greatest needs of the country today is for the people to have a 
continuing urgent interest in public affairs so they won't be fooled 
by demagogs, so they will know what their business is, because, after 
all, the survival of our Nation today is dependent on proper policies. 
I think policies will be proper if the American people fully know the 
facts. The fact that young people will have a great and continuing 
interest in this thing will prevent them from losing interest in public 
affairs between the time they leave school and the time they are 
eligible to vote. 

Mr. Chairman, I would like to introduce for the record the fact 
that Gen. Dwight D. Eisenhower, who has had a great deal of experi- 
ence in dealing with young men as the commander of the Allied Forces 
in Europe, has recently made a statement that he is in favor of giving 
the voting franchise to 18-year-olds. I should like to introduce an 
article from the Detroit Free Press headed “Eisenhower says he backs 
cutting of voting age io 18,” by Edwin A. Lahey, who is one of the 
outstanding newspapermen of the United States, at a press confer- 
ence in Detroit on June 15, where General Eisenhower expressed 
his interest in this move that I am presenting to the committee today. 

I know the hour is getting late. I do not want to consume any more 
of the committee’s time. Governor Arnall is here, and he has another 
engagement. That will conclude my presentation. 

(The material referred to is as follows:) 


{From the Detroit (Mich.) Free Press, June 15, 1952] 


EISENHOWER Says He Backs CUTTING OF VOTING AGE TO 18——-GENERAL TELLS 
VIEWS IN CrTry Press TALK 


(By Edwin Lahey ) 


Before leaving Detroit for Denver, Gen. Dwight D. Eisenhower held a press 
conference, where, among other things, he said he was in favor of giving the 
voting franchise to 1S8-year-olds, 

The press conference, the fourth since he returned from Paris, was Ike’s final 
public appearance in a busy day and night in Michigan, which has 46 very 
important votes at the Republican national convention. 

The general is apparently getting weary of suggestions that he is out hustling 
delegates in the market place, because he chose Detroit to announce that he was 
“strictly a no deal man.” 
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“Not a single soul has approached me with a suggestion that if the American 
people and the Republican Party designates me for higher public office, that there 
was any possible connection between the work they are doing now, and what they 
would be doing “later,” the general told a crowd at Olympia Stadium in Detroit 
Saturday night. 

Ike’s views on 18-year-olds as voters came at the end of his press conference 
in the Hotel Sheraton Cadillac. He said he had seen youngsters of this age act 
decisively on the battlefield. 

“If they’re old enough to fight, they’re old enough to vote,” the general said. 

A newsreel man at this point inadvertently revealed the great store of patience 
that Eisenhower has brought into his campaign for the Republican nomination 
for President. 

“General,” the newsreel man called, “I was rewinding my camera when you 
talked about giving the vote to 18-year-old men, Will you say that over again?” 

The general began to repeat himself. 

“I’m not wound up yet,” the newsreel man said. “I'll tell you when to begin.” 

Ike waited with a dubious grin for a few moments, and then when he got the 
go-ahead repeated his statement, and left for some last-minute conferences with 
regional political leaders. 

Each new public address or press conference or Eisenhower reveals deeply 
rooted aspects of the man, his spiritual concept of patriotism, and his enormous 
ability to see both sides of a question. 

The Detroit appearances were no exception. 

At the Detroit press conference a man of the type that feels good early in the 
morning asked the general if he would comment on the spiritual basis of the 
Constitution, since it was Sunday morning. 

Ike takes a question like this warmly. 

He gave a homey dissertation on the equality of man before God, as asserted 
in the Declaration of Independence, and finally dropped the matter with 
reluctance. 

Then somebody asked him if he would send an Ambassador to the Vatican, 
and the man who sees both sides of every question immediately came forward. 

“The United States should never close itself off from an advanced position,” 
Ike said. 

“But there must be a union of agreement between the executive and the legis- 
lature, and such a decision would not be mine, but the consensus of opinion.” 

Again, somebody asked Ike if he still favored giving the tidelands oil rights 
to the States. The general had earlier said that he did. 

Ike explained that he had once been shown a document of the Republic of 
Texas, in which it claimed jurisdiction for 10 “leagues” off shore. This would 
be 10 miles, instead of the traditional 3 miles, Ike explained. 

“T thought that 10 miles belonged to Texas,” he said, “but I found out since 
then that the Supreme Court had rendered a decision in the case. I’m one of 
those who believe in obeying the Supreme Court, and I’ve kept still since then.” 

Eisenhower was asked in effect if he would lard the Government with military 
people if he were President. 

“TIT should represent enough of the military for any administration,” he said 
with a grin. 

Kisenhower is still sticking by his resolve not to engage in personalities in his 
campaign, but he keeps no secret of the fact that he is getting burned up at the 
forces of Senator Robert A. Taft, his rival for the Republican nomination. 

He repeated, at his press conference, some veiled criticism uttered Saturday 
night of the steamroller tactics used by the Taft forces at the State Republican 
convention of Texas, where the Eisenhower crowd was given a Mexican stand-off. 

“If we are going to talk about Gean-cut administration of all Government 
offices,” he said, “it means also the machinery by which we operate our political 
processes, and it has to be just as clean there as anywhere else.” 


Senate Kircore. Governor Arnall, we will be glad to hear you. 


STATEMENT OF ELLIS ARNALL, DIRECTOR, OFFICE OF PRICE 
STABILIZATION 


Mr. Arnatu. I am here at the invitation of Senator Moody, who is 
the author of Senate Joint Resolution 127, now receiving the consid- 
eration of this joint committee of the Senate Judiciary Committee. 
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Since I have been here in Washington as Director of the Office of Price 
Stabilization I have received many requests from Senators and Con- 
gressmen to support or oppose certain legislation they may be in- 
terested in before committees. However, I state that this is the first 
instance I have appeared before any subcommittee touching any mat- 
ter other than the affairs of my office. I yielded to this request because 
of my very sincere interest in this particular issue which I think is of 
great importance to the American people. When I had the honor to 
serve as Governor of Georgia, in my inaugural address I recommended 
that the State adopt a constitutional amendment providing for the 
18-year-olds to vote. The legislature passed that proposal, and sub- 
mitted it to the people there. It was overwhelmingly approved. I 
wish to say that the experience in our State has been very salutary and 
very fine. 

Senator Kitgorr. How many elections have you had since that was 
approved ? 

Mr. Arnauy. It was approved in 1944 and we have had many 
county, municipal, State, and national elections. We have observed 
that the young people express a very intelligent viewpoint when 
they vote. They appreciate the privilege and “they exercise it very 
wisely. As a matter of fact, I do not believe today in my State 
there is any political party or any political faction or anyone inter- 
ested in public affairs who would suggest that 18-year-old voting be 
done away with. It has met with w idespread support and widespread 
approval. 

There are many reasons why this resolution should meet the ap- 
proval of the Congress. Basically Senator Moody has touched upon 
some of them. The age of voting at 21 is an arbitrary age. At the 
time that age was pre valent there was a reason for it, but today by 
reason of the improvement in education and facilities of all kinds, 
young people at 18 are much wiser, in my judgment, and better in- 
formed than those at the time 21 became the accepted voting age pat- 
tern. Moreover, now that our Nation is constantly engaged in an 
effort to defend our way of life and our system of government, we 
are always dependent on the young people. The older people bring 
about these calamities and always” ‘all on the young people to save 
our souls, 

Senator Moopy. And also save our skins. 

Mr. Arnaty. Yes. Moreover, it seems to me that young people 
when they leave high school or college, as many of them do. before 
they are 21, after having studied your Government, have a long wait- 
ing period there. That tends to get them not interested to exercise 
these privileges about which they have read and about which they 
have looked forward to exercising. There are many other reasons 
that I could suggest. 

I think that your electorate needs the use and the vision, the en- 
thusiasm of youth. As you intimated, Mr. Chairman, young people 
are free in the exercise of their views. No one is going to take them 
by the ear and lead them into a voting booth and tell them how to 
vote. 

Senator Kirgorr. Do you not think they are idealistic, too? 

Mr. Arnaut. They are. We need some of that idealism that is 
sometimes disparagingly referred to as starry-eyed, but we need ideals 
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in democracy. I think youth affords that type of devotion to ideals 
that we need. 

I want to make another statement, please, sir. It has been my ex- 
perience in watching youth voting in my State that the young people 
evaluate the issues “and the candidates. They exercise a very in- 
formed opinion, not just some hearsay. This is one suggestion that I 
might make, Mr. Chairman: I imagine that it would be stated in the 
Congress why should the Federal Government concern itself with this 
resolution, since voting qualifications are matters that are left to the 
States? That is true, except there are certain provisions in the Federal 
Constitution that are uniform such as the right to vote, that the voting 
privilege not be denied by reason of sex or race. I think the good 
that will come from this resolution if the Congress passes it and sub- 
mits it to the various States for ratification is it will bring the issue 
very forcefully to the attention of all the people in America. When 
that is done, much good will come from it. 

Senator Kingore. Do you not think that more and more we must 
come to a national voting standard? I am not talking on civil rights. 
J am talking on the question of, shall we say, citizen representa- 
tion. Everybody has been talking about a bill to nominate the 
President by popular vote. Have you ever studied the awful draw- 
backs we have by reason of the diversity not only of election dates 
but of qualifications of voters and numbers of votes, and everything 
else ¢ 

Mr. Arnau. I agree, Mr. Chairman, that certainly in all Federal 
elections the qualifications should be the same. It should be uniform. 

Senator Moopy. I wonder if I could interject evil rights, too / 

Mr. Arnauy. Let me say this for your benefit: When I became Gov- 
ernor of my State there were 600,000 registered voters. When I left 
oflice there were over 1,200,000 registered voters. That came about 
by three things: One, abrogating the poll tax; two, seeing that every- 
one was given the right to vote, irrespective of their race, color or 
creed; and three, by dropping the voting age to 18. 

I tell you that I have great trust in all the people. The broader the 
base is, the better government you are going to have. 

Senator Moopy. May I interject there if the South had more 
governors like Ellis Arnall was, it would be a good thing for the 
country and a good thing for the South. 

Mr. Arnau. I appreciate that, but I want to make this observa- 
tion: There is no problem in the South. This is a national problem. 
We need to improve voting privileges in every State in the Union, 
including your own splendid State of Michigan. We need to have 
better informed people in the South and the North. What I am try- 
ing to do is get away from any sectional view. This is a national 
issue. It ought to be the same. 

Senator Kintgorr. I have another ane, I am page my eX- 
perience from the voters shall we say from 21 up to 26 or Do you 
not find that — young voter is the type whose vote ¢ annot in bought 
and they are against corruption in elections? They want honest, 
decent ecienn They are idealistic. 

Mr. Arnau. Senator Kilgore, if the older citizens voted with the 
same degree of intelligence and freedom and idealism as the young 
voters, we would have a better country and a better world. 

Senator Kinrcorr. Do you have any figures or have you ever had any 
figures on the percentage in Georgia of this group between 18 and 21 
as compared to the older voters as to how they turned out for elections 
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Mr. Arnau. No; and it would be impossible to get those figures 
since we have the secret ballot and you would not know which ballots 
were which. 

I will state this: It is generally agreed that a much larger percent- 
age of the young people exercise their voting privilege than the old on 
a basis of age groups. 

Senator Kircore. That has been the observation at the polls? 

Mr. Arnaui. Yes, sir. ‘There is no way, due to the secret ballot, to 
get a breakdown. 

Senator Kitcore. We have a secret ballot in my State, but each voter 
has to sign a card when they come in. From that you can classify 
them. 

Mr. Arnau. I am sure it could be done, but it never has. Basically 
let me say on the basis of military service alone I do not think it is 
right to press younger citizens into the military-forces without giving 
them the privilege of voting and participating in the Government in 
which they serve in the Armed Forces. It is almost like taxation 
without representation. 

Senator Kriicore. We must realize in deficit spending we are passing 
on a burden to these youngsters. 

Mr. Arnau. I hope very much that the subcommittee will recom- 
mend and the full committee will recommend this resolution be re- 
ported out favorably. There is so much to commend it. Many of 
the fears that used to be expressed by people about youth voting in my 
State were dissipated when it was put into effect. All of the bad 
things they said about it did not materialize, none of the bad ones. All 
of the good ane we predicted for it did come about. 

When I was Governor I got many letters from our boys in the mili- 
tary stations around the world. They said when they would go in to 
vote in a national election—we also put in a quick soldier- vote law 
which was a very good one—but getting back to my story, I received 
letters from these boys saying how proud they were to be Georgians. 
In the service they had in the voting instructions that no one under 21 
years of age could vote except those persons 18 years of age and older 
from the State of Georgia. It is a great morale builder. We ought 
to show that we have confidence in the young people. If the young 
people are not an improvement over our generation and the genera- 
tions before us, the world is going backward. I have faith in the 
young people and I would like the Congress to register its faith by 
passing this resolution. 

Senator Kircorr. Thank you very much, Governor. It has been a 
pleasure to have you here. I want to say that I think Georgia under 
your leadership has made great progress in the question of ‘rights of 
man. I think a lot of our controversies up here will be ended if all 
the other States would follow in the same traces. 

Mr. Arnauu. Thank you very much, Mr. Chairman. 

(Whereupon, at 12:40 p. m., the hearing was closed.) 
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